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QUESTIONS PRESENTED 


In a housebreaking case, where appellant was found before 
dawn by police officers in a house holding the owner’s personal 
property, and where there was evidence that appellant had 
been of sound mind two months prior to the date of the al¬ 
leged offense and had been of unsound mind three months 
subsequent to the crime, and where there was conflicting 
testimony as to whether appellant had been sane on the date 
the crime was committed, and where the trial court told the 
jury that in the event of a verdict of not guilty by reason of 
insanity, appellant would be returned to St. Elizabeths not 
to be released until authorities there determined him to be of 
sound mind, which, on the basis of their last opinion, would 
be in a short time ; in the opinion of the appellee, the following 
questions are presented: 

1. Did the trial court properly deny appellant’s motion for a 
judgment of acquittal? 

2. Were the trial court’s instructions to the jury proper? 

(i) 


368622—55-1 




INDEX 


Counterstatement of the Case_ 1 

Statutes Involved_ 10 

Summary of Argument_ 12 

Argument: 

I. The Trial Court Properly Denied the Motion for a Judgment 

of Acquittal___._ 13 

II. The Trial Court’s Instructions Were Proper_ 20 

Conclusion_ 23 

TABLE OF CASES 

Bell v. United States, 93 U. S. App. D. C. 173, 210 F. 2d 711 (1953), 

cert, denied 347 U. S. 956 (1954). 19 

Curley v. United States, 81 U. S. App. D. C. 389, 160 F. 2d 299 (1947), 
cerL denied 331 U. S. 837 (1947), reh. denied 331 U. S. 869 (1947).. 13 

Durham v. United States, 94 U. S. App. D. C. 228, 214 F. 2d 862 (1954). 2 

Gunther v. United States, 94 U. S. App. D. C. 243, 215 F. 2d 493 (1954). 2 

Taylor v. United States, — U. S. App. D. C.-(No. 12034, decided 

March 14, 1955). 13,22,23 

OTHER REFERENCES 


Federal Rules of Criminal Procedure, Rule 30.... 
Public Law 313, 84th Congress, Section 1 (d), (e). 


> 













©niteb States Court of 2fj|jeato 

?OK THE DISTRICT 07 COLUMBIA CIRCUIT; 

No. 12,810 

Monte W. Durham, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE EXITED STATES DISTRICT COUpf FOR 
THE DISTRICT OF COLOMBIA 

BRIEF FOR APPELLEE 


COUNTEBSTATEMENT of THE CASS 

On August 8, 1951, an indictment was filed in the District 
Court wherein it was charged that appellant Monte W. Dur¬ 
ham, in company with his three (3) co-defendants, namely, 
James E. Bishop, Clarence A. Satterwhite, and Wilson B. 
Davis, on July 13, 1951, within the District of Columbia, did 
enter the dwelling of one Catherine G. Hiss, with intent to 
steal the property of another therein. Count No. 2 of the in¬ 
dictment charged the above defendants with the taking and 
carrying away of the personal property of one Donald Hiss, 
with intent to deprive the owner thereof permanently, from 
the same dwelling, and of the value of 1221.00 (App. 50). Oq 
August 16, 1955 (1), upon an oral motion of appellant, the 
Court ordered a mental examination. 

Appellant, on October 16, 1951, was found by the Court to 
be mentally incompetent to stand trial (App. 13). On Oo- 

(l) 
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tober 30, 1951, upon oral motion of the Government, a sever¬ 
ance was granted as to the appellant, Monte W. Durham. 1 

On October 26, 1951, the appellant was admitted to Saint 
Elizabeths Hospital as a United States prisoner, and there re¬ 
mained until he was discharged on February 18,1953, at which 
time, it was certified by the Superintendent of said institution 
that appellant had recovered his reason and was then of sound 
mind (R. 464-465). With the consent of the United States 
Attorney and the approval of the court, appellant waived his 
right to trial by jury on March 19,1953. The court thereupon 
tried appellant and found him guilty as charged and on March 
22, 1953, sentenced him to serve a term of imprisonment of 
from three years to ten years. Thereafter, motions for a new 
trial and in arrest of judgment were denied. 

Proper proceedings for appeal were taken by appellant. 
This court reversed the decision of the District Court, and re¬ 
manded the cause to the said District Court for a new trial. 
Durham v. United States, 94 U. S. App. D. C. 228, 214 F. 2d 
862 (1954). 

Upon consideration of the motion of appellant, Sidney Sachs, 
Esq. was appointed to defend appellant at the new trial (R. 
460). Upon petition of the United States Attorney, pursuant 
to the decision of Gunther v. United States, 94 U. S. App. D. C. 
243,215 F. 2d 493 (1954), the court determined, after a hearing, 
that appellant was competent to stand trial subsequent to his 
discharge from a mental institution (R 461-462,483, App. 15). 

On February 25, 1955, the case came on for trial, and on 
March 1,1955, the jury rendered a verdict of guilty under the 
first count of housebreaking, and of petit larceny under the 
second count (App. 51). On March 25, 1955, judgment was 
entered sentencing appellant to imprisonment for from one 
to four years (App. 52). 

1 On October 31, 1951, Durham’s co-defendants were tried and convicted 
of housebreaking and larceny as charged. Bishop and Satterwhite being 
given sentences of 3 to 9 years on each count to run concurrently, in spite 
of the defense of insanity. Bishop’s appeal was dismissed by agreement 
of dismissal, and Satterwhite’s for lack of prosecution. Davis was given a 
1 to 3 year sentence on each count to run concurrently, but execution was 
suspended, and he was placed on probation for three (3) years which he has 
since violated in March 1953. 
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Donald Hiss (R. 16-20), testified that he lived at 3030 Q 
Street in the District of Columbia. Prior to July 13,1951, he 
and his family had been away for the summer, but he returned 
to his home on July 13,1951 or on July 14,1951. The witness 
stated that the front door had been securely locked when he 
and his family departed, but that on his return, the plate glass 
in the door had been broken and the door was open. Upon a 
subsequent inspection of the premises he discovered that the 
front bedroom on the second floor had been: ransacked, and that 
certain personal property had been taken. Hiss stated that 
neither he nor his wife had given permission to anyone to enter 
the premises in their absence. 

Officer Fred R. Miller (R. 21-31), of the Metropolitan Po¬ 
lice Department, testified that at approximately 3:30 a. m. 
in the morning of July 13, 1951, he went to 3030 Q Street and 
observed that there were two doors to the residence, a large 
wooden door which he found slightly ajar, and a second door of 
which the upper half was glass which had been smashed out. 
He entered the premises through these doors in company with 
another officer and observed a man crouched in the comer of 
the second room to the left, who held a tan gabardine suit in his 
hand. The officer took this away from him and took him out¬ 
side. The man said that he was alone, and did not explain 
his presence on the premises when questioned. Upon reenter¬ 
ing the premises the witness encountered another man, identi¬ 
fied as James E. Bishop, on the second floor whom he also 
arrested. The witness testified that he observed nothing un¬ 
usual about appellant Durham’s appearance, and that in talk¬ 
ing to appellant, the witness believed appellant could under¬ 
stand him and the witness could understand appellant (R. 26). 

Officer Herbert R. Koch, (R. 32-35) of the Metropolitan 
Police Department, testified that appellant was brought out of 
the house at 3030 Q Street by his partner, Officer Miller, and 
turned over to him. Officer Koch identified appellant as the 
man who was turned over to him. He took appellant to his 
squad car and proceeded to search him, but failed to state 
whether or not anything was discovered on the person of the 
appellant. Officer Koch had no conversation with appellant, 
and was only with him for several minutes. 
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Officer Pasquale D’Ambrosio, (R. 35-61) of the Metropoli¬ 
tan Police Department, testified that on July 13,1951 at about 
4:30 a. m., he interviewed appellant in the detective’s room at 
the 7th precinct concerning the alleged crime that had taken 
place at 3030 Q Street. He questioned appellant as to whose 
idea it was to pick this particular house but could not remember 
appellant’s reply. He did recall appellant’s naming his ac¬ 
complices as Bishop, Satterwhite, and Davis (R. 37-38). He 
remembered that he was told by appellant that appellant and 
Bishop went into the house, while Satterwhite and Davis re¬ 
mained in the car parked on Q Street. All parties were ar¬ 
rested on July 13, 1951. The witness did not recover any 
stolen property from the possession of appellant. Officer 
D’Ambrosio stated that he had known appellant approxi¬ 
mately seven years prior to July 13,1951, as a youngster grow¬ 
ing up in the neighborhood (R. 51). 

Doctor Harold Lester Hirsh (R. 61-90), testified on behalf 
of appellant that he has a part time clinical position at the 
jail and observed appellant from October 4 to October 6, 1950, 
and from July 21 to July 23, 1951, while appellant was in the 
jail hoepital because of suicidal attempts just prior to the above 
dates, one by hanging and the other on the latter date by cut¬ 
ting his wrists (R. 62, 65). On both occasions the witness 
stated that appellant was discharged from the hospital, and, 
in his opinion, was psychotic, but not malingering for the pur¬ 
pose of gaining sympathy or giving the impression of insanity 
to avoid prosecution, although the doctor was suspicious of 
such activities (R. 68). Appellant was incoherent, illogical, 
unreasonable, mumbling and jabbering from July 21 to July 
23, 1951, so there was neither opportunity to understand him 
nor to try to make any contact with him at all (R. 66). The 
doctor testified that malingering was a common practice at the 
jail and it was not unusual for a prisoner to attempt suicide to 
avoid prosecution (R. 72). He also stated that he observed 
the appellant continuously from about March, 1953 until De¬ 
cember, 1954, and that, in his opinion, appellant was sane dur¬ 
ing this time (R. 87). 

Adrian O. Durham (R. 120-139, 149-158), father of appel¬ 
lant, testified on behalf of the latter that appellant had rheu- 


matic fever at about the age of 12 years, and that this fever 
affected his son’s disposition considerably, which was indicated 
by his nervousness, restlessness, refusal to stay in school or to 
confide in either of his parents as to his whereabouts or to 
name the company that he was keeping, failure to come home 
at reasonable hours, and on occasions, failure to come home at 
all for periods of several days at a time (R. 123-125). The 
witness testified that his own employment required him to be 
out of town for all but several months of the years, and conse¬ 
quently he was not around during the majority of the time 
appellant was growing up. Witness stated that appellant had 
been in the Army and was discharged because he was under age 
(R. 126). Appellant later joined the Navy, and was subse¬ 
quently given a medical discharge about six months afterwards, 
after having been under psychiatric treatment at Bethesda 
Naval Hospital, Maryland (R. 127). On cross-examination, 
the witness stated that he only had disciplined appellant by 
talking to him but never by force (R. 128). He stated that it 
was his opinion that appellant had an inferiority complex as 
opposed to a superior complex (R. 139). He stated that 
neither the psychiatrist at the Bethesda Naval Hospital nor his 
own family doctor suggested that appellant needed medical 
care, and that he did not take appellant, at any time, to see a 
doctor (R. 152-153). 

Adrian Odell Durham, Jr. (R. 159-167), testified on behalf 
of appellant that in the summer of 1947 he was called by his 
mother, who lived just across the street in an apartment with 
appellant, and that several minutes later he went to his 
mother’s apartment and found appellant sitting at the kitchen 
table with his head as close to the stove as possible. Appellant 
was unconscious. The witness carried appellant to the porch 
but appellant did not regain consciousness until about 40 min¬ 
utes later. He stated that there was an odor of gas thereabouts 
at the time but that the gas from the stove was turned off (R. 
159-165). On cross-examination, the witness testified that he 
did not know where appellant had been before he found him in 
the kitchen that night, and could not recall when was the 
previous time he had seen him. The court questioned the 
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witness and determined that appellant was either 18 or 19 at 
the time this event occurred (R. 165-167). 

Richard Daniel Durham (R. 168-172), testified on behalf 
of appellant that at the time appellant was about 14 years old 
he did not want to go to school and the witness frequently had 
to take him . The witness stated that he had seen appellant 
in 1950 and that the latter would not keep his word and was 
very restless. He visited the appellant in 1950 in a jail in 
Ohio and stated that appellant did not act as if he knew he 
was talking to his brother, and that appellant was glassy-eyed 
and confused-looking. The witness stated that he had ob¬ 
served appellant in a similar condition in 1947. 

Doctor Joseph L. Gilbert (R. 182-317), Medical Officer at 
Saint Elizabeths Hospital, testified on behalf of appellant that 
he had examined appellant on 13 different occasions. 2 On the 
basis of examinations made of appellant on September 3, Sep¬ 
tember 22 and October 13, 1951, the witness was of the opin¬ 
ion that appellant was of unsound mind on July 13, 1951, and 
was not feigning or malingering (R. 192-193). Appellant’s 
conduct on July 13, 1951, was related to the mental illness 
present, but a lay person might have observed appellant on 
that date without recognizing that he had any mental dis¬ 
order (R. 194, 196). 

On cross-examination, the witness testified that he first 
examined appellant on February 28, 1948, in the jail infir¬ 
mary—appellant being there as a result of a suicide attempt (R. 
206-207). The observed objective symptoms of appellant— 
depression, apathy, restlessness—were unusual for an indi¬ 
vidual in jail awaiting trial (R. 208). The witness testified 
that his opinion was based on his examination of appellant, not 
his knowledge of the pendency of charges against appellant 
(R. 209-210). In addition to the observed symptoms, the 
witness based his opinion on what information appellant told 
him (R. 215-216). The witness stated that symptoms of 
malingering are usually physical and that one such symptom 

* February 28, 1948, March 6, 1948, March 13, 1948, March 20, 1948, 
October 7, 1950, November 23, 1950, November 25, 1950, December 16, 1950, 
January 20, 1951, September 3, 1951, September 22, 1951, October 13, 1951. 


was the hearing of voices (R. 219). The witness testified that 
the symptoms in a malingerer are not consistent—changing 
from one day to the next Appellant was under observation for 
about two months—that is, he was examined long enough and 
often enough in the witness’ opinion for the witness to deter¬ 
mine his condition. The witness, however, could not even 
approximate the time he spent with appellant on the occasion 
of each examination, and could not recall observing appellant 
without appellant’s knowledge (R. 219-221). 

In 1948, appellant had a psychosis or mental disorder, but 
not a mental defect (R. 226). Appellant had more than a 
psychotic personality. He had a psychosis (R. 229). The re¬ 
port of the witness to the court indicated appellant suffered 
from an undifferentiated psychosis, but at the commitment 
hearing in 1948 the witness diagnosed appellant as having psy¬ 
chosis with psychopatic personality (R. 232). 

The witness was unable to say whether appellant suffered 
from prison psychosis in 1948—such psychosis occurring in cer¬ 
tain personality types as a result of confinement at any time 
from original arrest to and after imprisonment (R. 234-236). 
He had the symptoms of prison psychosis (R. 249). 

The witness submitted to the court on December 16,1950, a 
report on appellant in which the diagnosis was undifferentiated 
psychosis with schizophrenic and depressive qualifying factors 
(R. 247). The witness explained that the term undifferenti¬ 
ated psychosis mean a mental disorder with two or more factors 
apparent in the symptoms present (R. 250-251). 

The witness testified that after he had diagnosed appellant in 
1948 to be of unsound mind, appellant was later committed to 
St. Elizabeths Hospital but discharged in 1949. He did not 
know that St. Elizabeths had certified appellant as being of 
sound mind before the witness made his examination in 1950 
(R.262). 

The witness believed appellant’s condition was worse in 1950 
than in 1948, but he could not recall having his notes of the 1948 
examination at the time he conducted his examination in 1950 
(R. 268). 


In his report to the court on October 9, 1951, the witness 
based his opinion that appellant suffered from an undifferenti¬ 
ated psychosis on two examinations (R. 270). 

The witness stated the causal connection between appellant's 
mental disorder and the crime was that the mental disorder had 
preceded the crime and the time of arrest (R. 278). The kind 
of crime with which appellant was charged was not especially 
significant so far as the diagnosis was concerned in the opinion 
of the witness (R. 282). The witness did not go into the facts 
or the details of the offense charged when he examined appellant 
in 1951 and believed that the nature of the crime was not neces¬ 
sary in determining whether there was any causal connection 
between the mental disease and the crime (R. 283-284). 

In the opinion of the witness, appellant was suffering from 
mental disorder and was of unsound mind on July 13, 1951. 
However, he could not express an opinion as to his mental con¬ 
dition during the months of April and May of 1951 (R. 296), 
because the symptoms of such disorder date back to within a 
month after appellant’s discharge from St. Elizabeths and do 
not date back to two months previous to July, 1951 (R. 297). 
The doctor said that he could not tell of any causal connection 
between the mental disease that appellant was suffering from 
and the crime of housebreaking (R. 300). The witness testi¬ 
fied that he examined appellant in the fall of 1951 on order by 
the District Court (R. 301). The witness reiterated his opinion 
that appellant was of unsound mind on July 13.1951. He fur¬ 
ther testified that there was definite causal relations between 
the crime charged and the mental disease or defect (R. 304). 

In answer to a question of whether an individual could not 
have a mental disease and commit a crime—where there would 
be no causal connection between his mental disease and that 
particular type of crime—the witness testified it was possible 
but that he had never examined such a case where that condi¬ 
tion existed (R. 306). An insane person might be able to speak 
coherently, have a normal memory and plan a crime (R. 317- 
318). 

Margaret Durham (R. 335-372), testified that she was the 
mother of the appellant (R. 335). She said that Monte had 
rheumatic fever when he was about 12 years old, and that it 
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changed his whole personality, making him a nervous wreck (R. 
337). She told how he would leave for school and then stay 
away for two or three days. She said that he enlisted in the 
Army when he was 15, but was discharged in three months be¬ 
cause he was too young (R. 338). Late in 1944, he enlisted in 
the Navy, but was discharged in November, 1945. In 1946, he 
was married (R. 340). She told how in August, 1947, he tried 
to commit suicide (R. 341). She had appellant sent to Gallin- 
ger Hospital for observation immediately thereafter (R. 344). 
He went to St. Elizabeths in September, 1947, and was dis¬ 
charged in November, 1947. He returned to St. Elizabeths in 
the late summer of 1948 and remained there until 1949 (R. 345). 
He returned to St. Elizabeths in early 1951 and was discharged 
in May of the same year (R. 346). He was not normal when 
he was discharged in May (R. 347). Appellant asked her to 
put steel bars at his windows in his parent’s home where he was 
living because he could not sleep with the neighbors peeking in 
at him (R. 349). He worked at People’s Drug Store but quit 
because people were spying on every move he made. He then 
went to Georgia (R. 350). He returned for clothes and went 
back to Georgia on July 3,1951. He returned on July il, 1951 
(R. 351). He acted more composed and contented—seemed 
better—in 1953 when he had been released from St. Elizabeths 
(R. 353). When appellant was between 13 and 15 and went 
away from home, his mother knew only where he was when he 
would call her and tell her (R. 357). She would often wire him 
money for these jaunts (R. 358). He was sent to live with the 
mother of the witness in Rockville, Maryland in order that he 
might avoid the District law on required school attendance 
(R. 360). 

He left home in early 1944 and the witness did not know he 
had gone to Jacksonville, Florida and enlisted in the Army 
(R. 361). He returned after discharge and in 1945, his father 
and the witness gave consent to his joining the Navy with the 
belief that the Navy could straighten him out (R. 362). He 
never consulted his mother when he left town—he just left 
whenever he made up his mind to go (R. 363). In 1950, after 
a discharge from St. Elizabeths, he travelled all over the south 
and then to Ohio where he was placed in jail (R. 364). 


Although it was possible for him to get a good whiff of gas 
from the gas jets on the stove in his parent’s home, he did 
not turn on those jets. Rather the oven was open and lighted 
(R. 366). 

The witness w’as unable to answer whether she would let 
her son go away if she did not think he was able mentally to 
take care of himself. 

She opposed appellant’s marriage which took place in April, 
1946, and the parties separated in March, 1947 (R. 370). 

The witness testified that her son, when he left on July 3, 
1951, was not doing normal things but she did not think he 
w r ould harm himself or others (R. 371). 

Officer D’Ambrosio (R. 372-378), testified in rebuttal that 
he saw appellant at 4: 30 a. m. of July 13, 1951. until 11: 30 
a. m. that day. He talked to appellant and appellant talked 
to him. In his opinion, appellant was of sound mind. Ap¬ 
pellant stated he had been confined in St. Elizabeths and would 
probably go back there again. 

Doctor Francis John Tartaglino (R. 378-3S5), testified for 
the Government that he had occasion to examine appellant in 
April, 1951 (R. 379). His diagnosis of appellant was psycho¬ 
pathic personality with no psychosis, an incorrigible youth, de¬ 
linquent, emotionally unstable, and one who may break when 
he gets into serious difficulty. When such persons break men¬ 
tally it is a short-lived affair. It is a psychosis that may last 
anywhere from weeks to several months and when the stress 
is removed, they get over it hurriedly. Psychosis is a mental 
disease or disorder and in April 1951, appellant was not suffer¬ 
ing from it. Appellant was discharged on May 14, 1951, after 
the witness approved such recommendation. On the basis of 
his record, in the opinion of the wutness, appellant was of sound 
mind on May 14, 1951. 

STATUTES INVOLVED 

18 U. S. Code § 4244 (1952) provides: 

Mental incompetency after arrest and before trial .— 
Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of pro¬ 
bation the United States Attorney has reasonable cause 
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to believe that a person charged with an offense against 
the United States may be presently insane or otherwise 
so mentally incompetent as to be unable to understand 
the proceedings against him or properly to assist in 
his own defense, he shall file a motion for a judicial de¬ 
termination of such mental competency of the accused, 
setting forth the ground for such belief with the trial 
court in which proceedings are pending. Upon such a 
motion or upon a similar motion in behalf of the accused, 
or upon its own motion, the court shall cause the ac¬ 
cused, whether or not previously admitted to bail, to be 
examined as to his mental condition by at least one 
qualified psychiatrist, who shall report to the court. 
For the purpose of the examination the court may order 
the accused committed for such reasonable period as 
the court may determine to a suitable hospital or other 
facility to be designated by the court. If the report of 
the psychiatrist indicates a state of present insanity 
or such mental incompetency in the accused, the court 
shall hold a hearing, upon due notice, at which evidence 
as to the mental condition of the accused may be sub¬ 
mitted, including that of the reporting psychiatrist, and 
make a finding with respect thereto. No statement 
made by the accused in the course of any examination 
into his sanity or mental competency provided for by 
this section, whether the examination shall be with or 
without the consent of the accused, shall be admitted 
in evidence against the accused on the issue of guilt in 
any criminal proceeding. A finding by the judge that 
the accused is mentally competent to stand trial shall 
in no way prejudice the accused in a plea of insanity 
as a defense to the crime charged; such finding shall not 
be introduced in evidence on that issue nor otherwise 
be brought to the notice of the jury. 

District of Columbia Code (1951), §22-1801 provides: 

Definition and penalty .—Whoever shall, either in the 
night or in the daytime, break and enter, or enter with¬ 
out breaking, any dwelling, bank, store, warehouse, shop, 
stable, or other building, or in any apartment or room, 
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whether at the time occupied or not, or any steamboat, 
canal boat, vessel, or other watercraft, or railroad car, 
or any yard where any lumber, coal, or other goods or 
chattels are deposited and kept for the purpose of trade, 
with intent to break and carry away any part thereof 
or any fixture or other thing attached to or connected 
with the same, or to commit any criminal offense, shall 
be imprisoned for not more than fifteen years. 

District of Columbia Code (1951), §22-2202 provides: 

Petit larceny—Order or restitution .—Whoever shall 
feloniously take and carry away any property of value 
of less than S50, including things savoring of the realty, 
shall be fined not more than $200 or be imprisoned for 
not more than one year, or both. And in all convictions 
for larceny, either grand or petit, the trial justice may, 
in his sound discretion, order restitution to be made of 
the value of the money or property shown to have been 
stolen by the defendant and made away with or other¬ 
wise disposed of and not recovered. 

SUMMARY OF ARGUMENT 

Appellant maintains that the trial court should have granted 
his motion for judgment of acquittal. However, the record 
shows that the evidence indicating appellant was sane at the 
time of the alleged crime was sufficient enough to require 
submission of the case to the jury for determination of the 
factual issue thus raised. Also, the record presents clear 
factual issues as to whether the alleged crime was the product 
of appellant’s mental disorder and whether appellant’s mental 
disorder was feigned, and therefore the case was properly sent 
to the jury. 

Appellant contends that a part of the trial court’s full and 
complete instructions to the jury was improper, but he cannot 
now raise such a contention because the trial court supple¬ 
mented the charge exactly as appellant’s trial counsel sug¬ 
gested, and counsel then expressed complete satisfaction with 
the supplemental charge. Appellant’s defense of insanity was 
not prejudiced since the supplemental charge plainly informed 
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the jury that a verdict of not guilty by reason of insanity 
would result in some confinement for appellant and therefore 
such a charge was in compliance with the Taylor case. 

ARGUMENT 

I 

The Trial Court Properly Denied the Motion for a Judgment 

of Acquittal 

Appellant contends that evidence that he was suffering from 
a mental disease which was the cause of the housebreaking was 
“so compelling” that the jury must necessarily have had a 
reasonable doubt as to appellant’s sanity at the time of the 
crime. (Br. at p. 7.) Therefore, appellant contends, the trial 
court should have granted a motion for judgment of acquittal. 
He asks this Court to reverse the judgment and remand the 
case to the District Court with instructions to enter a judg¬ 
ment of acquittal by reason of insanity. 

The applicable rule of law has been well summarized by this 
Court in Curley v. United States, SI U. S. App. D. C. 3S9, 392, 
160 F. 2d 229.232-233 (1947) cert, denied 331 U. S. S37 (1947), 
reh. denied 331 U. S. S69 (1947): 

* # * Upon a motion for a directed verdict (judgment 
of acquittal), the judge must assume the truth of the 
Government’s evidence and give the Government the 
benefit of all legitimate inferences to be drawn there¬ 
from. # * * 

The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal 
must determine whether upon the evidence, giving full 
play to the right of the jury’ to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt be¬ 
yond a reasonable doubt. If he concludes that upon the 
evidence there must be such doubt in a reasonable mind, 
he must grant the motion; or, to state it another way, 
if there is no evidence upon which a reasonable mind 
might fairly conclude guilt beyond reasonable doubt, 
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the motion must be granted. If he concludes that 
either of the two results, a reasonable doubt or no rea¬ 
sonable doubt, is fairly possible, he must let the jury 
decide the matter. 

The record clearly shows that the Government did sustain 
its burden of proof and that the case was properly sent to the 
jury, under proper instructions, for the determination of the 
relevant issue. The facts adduced at the trial on the instant 
issue are these: 

1. Appellant is presumed to be sane. “For once the issue 
of insanity is raised by the introduction of ‘some evidence’, so 
that the presumption is no longer absolute, it is incumbent 
upon the trier of fact to weight and consider ‘the whole evi¬ 
dence’, including that supplied by the presumption of san¬ 
ity . . on the issue of “the capacity in law of the accused to 
commit” the crime. Durham v. United States, 94 U. S. App. 
D. C. 228 at 235,214 F. 2d 862,868-869 (1954). 

2. Officer Miller testified that at the time he had arrested 
appellant in another’s house with clothing in his hands there 
was nothing unusual about appellant’s appearance. The offi¬ 
cer believed that appellant could understand him and he under¬ 
stood appellant (R. 26). 

3. Officer D’Ambrosio, who was the only person at the trial 
to have seen appellant for any length of time on the day of the 
crime, testified that he was with appellant from 4:30 A. M. 
until 11:30 A. M., July 13, 1951, and questioned appellant 
concerning the robbery. The officer was of the opinion that 
appellant was of sound mind on that day (R. 373-376). 

4. Doctor Tartaglino, the rebuttal witness for the Govern¬ 
ment, testified that appellant was of sound mind on May 14, 
1951, and, on the basis of an examination he had personally 
made in April, 1951, he diagnosed appellant as having a psycho¬ 
pathic personality with no psychosis. The doctor defined such 
a person as being incorrigible and delinquent in early youth 
who gets into frequent difficulty with the authorities and is so 
emotionally unstable that he may break mentally when he gets 
into serious difficulty (R. 379-381). 
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5. Mr. Durham, appellant’s father, testified that his son 
refused to stay in school and failed to come home at a reason¬ 
able hour when growing up, and that, although the boy was 
in Bethesda Naval Hospital for mental observation prior to his 
discharge from the Navy, neither the Navy psychiatrist nor 
appellant’s family doctor suggested that appellant needed 
medical care and he never took appellant to see a doctor (R. 
123-124, 152-153). 

6. Mrs. Durham, appellant’s mother, testified that as a boy 
appellant was sent away to Maryland to live with her mother 
in order to avoid the requirement in the District of Columbia 
that he attend school until he was sixteen since he was having 
such trouble at school (R. 359-360). She further testified 
that he did not act normally and was always complaining of 
people spying on him (R. 349-352). 

7. Adrien Durham, Jr. testified that appellant apparently 
tried to commit suicide in the summer of 1947 (R. 161-165). 

8. Richard Durham testified that he frequently had to take 
appellant to school because appellant refused to go (R. 169- 
170). He also testified that on one occasion he visited appel¬ 
lant in jail, and appellant looked confused and glassy-eyed (R. 
172). 

9. Dr. Hirsh, who is not a psychiatrist, testified that he 
observed appellant in the jail hospital from July 21 to July 23, 
1951, as the aftermath of a suicide attempt by appellant, and 
that he was of the opinion that appellant was psychotic and 
not malingering (R. 66, 68). The doctor further testified it 
was quite common for prisoners to avoid prosecution on the 
basis of their mental behavior and that it was not unusual for 
one to make a suicide attempt to give the impression of in¬ 
sanity (R. 72, 74). 

10. Dr. Gilbert testified that, on the basis of examinations 
in September and October of 1951 and appellant’s record, he 
was of the opinion that appellant was of unsound mind on 
July 13,1951, and that appellant was not feigning insanity (R. 
192-193). Although he did not know what a lay person might 
have observed or elicited in conversations with appellant, it 
would be perfectly possible for a lay person not to have recog¬ 
nized that appellant had a mental disorder (R. 196). Al- 
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though some prisoners awaiting trial can develop a prison 
psychosis, a very small number actually become of unsound 
mind because of confinement (R. 211-212, 234-235, 249). 
The symptoms of malingering usually are physical. The 
suicidal tendency is not found in many malingerers (R. 219). 

There was evidence in the record from which a reasonable 
man might fairly conclude beyond a reasonable doubt that 
appellant was sane on July 13, 1951. Thus, the jury could 
have by reasonable inferences concluded on the basis of Dr. 
Tartaglino’s diagnosis of appellant in April-May, 1951, ap¬ 
pellant’s history of incorrigibility as a boy, appellant’s contin¬ 
ual, but not continuous mental disorders from 1947 to 1951 
that invariably followed his arrests and the observations of 
the two laymen as to appellant’s apparent mental soundness 
on the crucial date of the alleged crime that appellant was 
emotionally unstable but of sound mind on July 13, 1951— 
subject to breaking mentally when he encountered serious dif¬ 
ficulty, which is what happened to him subsequent to being 
apprehended, arrested and charged with a felony. 

It may be further noted that two witnesses who so positively 
testified that in their opinion appellant was of unsound mind 
on July 13, 1951, also raised by their testimony a question as 
to possible malingering on the part of appellant. Dr. Hirsh, 
who is not a psychiatrist, stated he was suspicious of possible 
malingering by appellant but concluded he was not (R. 68). 
However, he admitted that feigned mental illness was quite a 
common way to avoid prosecution and that attempted suicides 
to show insanity are quite frequent in the jail (R. 72-74). 
He further stated that appellant was so incoherent and un¬ 
reasonable from July 21 to July 23,1955, that he had no oppor¬ 
tunity to understand him and no opportunity to make any 
contact with him (R. 66). Could not the doctor, who relied 
admittedly only on what he saw and who was not a psychiatrist, 
have been fooled? Furthermore, he stated there was “marked 
motor activity” on the part of the appellant during that period 
(R. 67). Dr. Gilbert subsequently stated that the symptoms 
of malingering are usually physical—exactly the kind of ac¬ 
tivity that appellant carried on when observed by Dr. Hirsh 
(R. 218). 
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Dr. Gilbert was positive that appellant was not feigning 
mental illness or malingering, but he based his opinion on two 
examinations he made of appellant and on what he observed 
and on the information he elicited from appellant (R. 192- 
193, 208). He testified he did not check the truth or falsity 
of what appellant told him on these occasions (R. 215-216). 
He testified he could not recall observing appellant without 
appellant’s knowledge (R. 221). In view of the fact that 
appellant in the past had always recovered his sanity after 
leaving a penal institution, there was a reasonable inference 
for the jury to consider whether appellant had been feigning 
mental illness to avoid prison. Therefore, this possibility 
further serves to emphasize the correctness of the trial court’s 
denial of appellant’s motion for judgment of acquittal and its 
submission to the jury of the factual issue of sanity. 

Of course, the jury could have concluded that appellant was 
of unsound mind on the basis of testimony by Dr. Gilbert, if 
the jury felt bound by his opinion, but it was not so required. 
The whole record shows an issue of fact as to whether appellant 
was sane or insane at the time he committed the alleged crime.* 
The jury therefore should have been permitted to consider the 
issue under appropriate instructions. 

The question then raised is whether the jury was properly 
instructed on the issue which it was to determine. The record 
is replete with instructions which are most favorable to appel¬ 
lant on this issue. The trial court charged the jury, in perti¬ 
nent part, as follows (App. 46-47): 

The defendant, having offered evidence that he waa 
insane at the time of the commission of the offense, 
namely, July 13, 1951, it will be necessary for you to 
determine whether he was sane or insane at that time. 
For when a man is put to trial on a criminal charge, his 
sanity is presumed and therefore the Government does 
not ordinarily have to introduce evidence on the subject. 
However, when, as in this case, the issue of the defend- 

* Appellant apparently concedes that he did commit the crime, but, in any 
case, the trial court correctly charged the Jury that to return a guilty verdict 
It must find beyond a reasonable doubt that appellant did commit the crime 
with which he was charged (App. 47-4S). 
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ant’s sanity is raised by the introduction of evidence on 
behalf of the defendant, this presumption disappears 
and has no evidential weight, and the Government has 
the burden of proving beyond a reasonable doubt that 
the defendant was sane at the time of the commission of 
the crime. 

If you believe beyond a reasonable doubt that the 
accused was not suffering from a diseased or defective 
mental condition at the time he committed the criminal 
act charged, if you find he did commit it, you may find 
him guilty, if the other elements of the offense have 
been established. 

If you believe he was suffering from a diseased or 
defective mental condition when he committed the act, 
if you find he did commit the act, but believe beyond a 
reasonable doubt that the act was not the product of 
such mental abnormality, you may find him guilty, if 
you find that the essential elements of the offense have 
been established. 

Unless you believe beyond a reasonable doubt that he 
was not suffering from a diseased or defective mental 
condition, or that the act was not the product of such 
abnormality, you must find the defendant not guilty 
by reason of insanity. 

Thus, your task will not be completed upon finding, 
if you do find, that the accused suffered from a mental 
disease or defect. He would still be responsible for his 
unlawful act, if you find he committed it, if there was no 
causal connection between such abnormality and the 
act. 

If you find the defendant not guilty by reason of 
insanity, you will render a verdict of not guilty by reason 
of insanity. 

If you do not so find, then you will proceed to deter¬ 
mine whether he is guilty or innocent of one or both of 
the offenses charged on the basis of the same act. 

Now, as I see this case, there are two principal issues 
for you to determine. The first is his mental condition 


and the second is whether he committed the offenses 
charged or whether he is innocent of them. 

These instructions presented the issue of sanity or insanity 
to the jury. The trial court could and should have done no 
more than so instruct the jury. The whole record indicated 
that there was a fact question and, as it is now well-established, 
fact questions are to be determined by the jury. Appellant 
now asks this Court to assume the role of fact-finders. Not 
on the issue of guilt or innocence, but upon the question of 
mental capacity and productivity. However, in the light of 
the evidence adduced at the trial and in view of the principle 
that, upon appeal, the facts are to be construed most favorably 
to the Government, there is no need for this Court to assume 
such a role. A fact question was raised and it was properly 
sent to the jury—And, the decision of the jury should be 
affirmed. See Bell v. United States, 93 U. S. App. D. C. 173, 
210 F. 2d 711 (1953), cert, denied 347 U. S. 956 (1954). 

Assuming arguendo that there was no evidence upon which 
a reasonable mind might fairly conclude beyond a reasonable 
doubt that appellant was sane at the commission of the crime, 
there was yet some evidence upon which a reasonable mind 
might fairly conclude beyond a reasonable doubt that the 
alleged crime was not the product of appellant’s mental dis¬ 
order (R. 300). Dr. Gilbert, the only witness who testified 
concerning this phase of the case, stated appellant’s conduct 
“was definitely related to the mental illness” in answer to a 
question, “Was appellant’s conduct a result of his mental 
illness?” (R. 193-194). He also testified that there was a 
causal connection between appellant’s type of mental disorder 
and the crime (R. 277). However, in describing this causal 
connection, he stated only that the mental disorder had 
preceded the crime and the time of arrest (R. 278). Dr. 
Gilbert further testified in answer to whether the crime was 
the product of a mental disease or defect that there was defi¬ 
nite causal relations (R. 304). Why did the witness continu¬ 
ally and confusedly avoid an affirmative answer that the crime 
was a product of the mental illness, or that the mental illness 
was the cause of the crime? The witness used the words 
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“related”, one had “preceded” the other, and that there was 
“causal relations”. Small wonder, therefore, that the contrast 
between these answers and his flat and unequivocal answer 
that appellant was of unsound mind on July 13, 1951, could 
cause the jury, and any reasonable mind, to doubt whether 
this crime was the product of appellant’s mental illness. Thus, 
a factual issue was also raised on whether the crime was a 
product of appellant’s mental illness and the case was therefore 
properly submitted to the jury for a determination. 

II 

The Trial Court’s Instructions Were Proper 

Appellant contends that the trial court erred in instructing 
the jury as follows (App. 48 4 ): 

If your verdict is not guilty by reason of insanity, the 
Court will make an order which will result in defendant’s 
return to Saint Elizabeths Hospital where he will remain 
unless and until it is determined by the authorities of 
that hospital that he is of sound mind, at which time he 
will be released. If the authorities adhere to their last 
opinion on this point, he will be released very shortly. 

However, there is no error. In the first place, appellant did 
not specifically and affirmatively object to the instruction after 
it was given (Rule 30 of the Federal Rules of Criminal Pro¬ 
cedure). After the trial court’s charge, the following colloquy 
took place (App. 49): 

Mr. Sachs: I have one other point. Your Honor in¬ 
structed the jury if they find the defendant guilty by 
reason of—not guilty by reason of insanity, he would be 
sent to Saint Elizabeths; and if they adhered to their 
most recent opinion he would soon be acquitted. 

The Court: Released. 

Mr. Sachs: I would like to ask—I am afraid the jury 
may have gathered from that that Your Honor thinks 
that is what will happen. 


4 It Is to be noted that the instructions were full and complete (App. 41-50). 
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The Court: Well, I do. 

Mr. Sachs: Well, but that kind of defeats the pur¬ 
pose that I had in asking for the instruction that I origi¬ 
nally asked for. Would Your Honor be willing to say 
that whether or not he is released by Saint Elizabeths 
will depend on his mental condition at the time he gets 
there? 8 

The Court: Any objection to that? 

Mr. McLaughlin: No, I have no objection to that. 

The Court: Very well. 

(In open court:) 

Then, in the second place, appellant’s request for an addition 
by the trial court to that part of its charge was granted, and trial 
counsel unequivocally stated his satisfaction with that part of 
the charge as supplemented, as follows (App. 49-50): 

The Court. Members of the jury, counsel have asked 
me to add this further instruction in relation to what 
I said to you as to what would happen in case you found 
the defendant not guilty by reason of insanity. 

I told you that I would make an order which would 
result in the defendant being committed to Saint Eliza¬ 
beths Hospital. I also told you that he would remain 
there unless and until it was determined by the author¬ 
ities of the hospital that he was of sound mind; that if 
and when they so determine he was of sound mind he 
would be released. I also told you that if the authorities 
adhered to their last opinion on this point he will be 
released very shortly. 

Counsel have asked me to add and I do add and it is 
the law that his release will depend on his mental condi¬ 
tion, or what the authorities find his mental condition to 
be, when he is received back at Saint Elizabeths, if that 
should be your verdict. 

Is that sufficient?* 

* Appellant's requested instruction that “the question of his commitment to 
a mental Institution will be one for the Court to decide and this question 
should have nothing to do with your decision in this case” would seem as a 
practical matter less favorable to appellant than the Instruction given (App. 
51). (Compare App. 39-40). 
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Mr. Sachs: Yes, sir. 

The Court. When I say if that should be your verdict, 
I mean if your verdict should be not guilty by reason of 
insanity. 

You may take the case. 

Furthermore, the substantial portions of the charge objected 
to were well within the spirit of the decision of this Court in 
Taylor v. United States, — U. S. App. D. C. — (No. 12034, 
decided March 14, 1955), which decision reads, in pertinent 
part, as follows (Slip opinion at p. 10): 

The appellant says that the judge told the jury, in 
effect, that if the appellant was acquitted he would go 
free. We think he did not convey that erroneous idea. 
But we think that when an accused person has pleaded 
insanity, counsel may and the judge should inform the 
jury that if he is acquitted by reason of insanity he will 
be presumed to be insane and may be confined in a 
“hospital for the insane” as long as “the public safety 
and . . . (his) welfare” require. Though this fact has 
■ no theoretical bearing on the jury’s verdict it may have 
a practical bearing. [Emphasis added.] 

It would be especially difficult to assume error in view of the 
fact that the precise language of the Taylor case was not then 
available as a guide to the sentencing court. In this back¬ 
ground, a failure to comply with the elementary requirements 
of Rule 30 is fatal. The reason for the non-compliance is 
apparent. The court amplified the charge in a manner sug¬ 
gested by defense counsel and designed to meet the objections 
of defense counsel as then formulated. Thus, he has no stand¬ 
ing on appeal. 

Appellant does not attempt to overcome the inconsistency 
of his present argument with the statements made by his trial 
counsel. Rather, his sole argument is to the effect that the trial 
court “undermined his defense of insanity” in the supplemen¬ 
tal instruction (Br. at p. 14), and he relies upon Taylor. How¬ 
ever, a reading of the supplemental charge clearly indicates 
that the jury was informed that a verdict of not guilty by 
reason of insanity would result in further treatment and some 
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form of confinement. This, we submit, fulfilled that type of 
“practical bearing” to which the Court alluded in Taylor .* 
And the correctness of our interpretation of the meaning of 
the supplemental charge is borne out by the fact that appel¬ 
lant’s trial counsel failed to object to the supplemental charge, 
after having suggested that which was given. Counsel, who 
was on the scene and heard the supplemental charge as intoned 
by the judge, obviously was of the opinion that the jury under¬ 
stood the charge. 7 Appellant, therefore, cannot be heard cm 
appeal to contend otherwise. 8 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Leo A. Rover 

United State* Attorney. 

Lewis Carroll 

Arthur J. McLaughlin 

John W. Kern, III 

A**i*tant United State* Attorney*. 


* See trial counsel’s recognition of this fact (App. 39, 40). 

T Appellant's contention that there was no factual basis for the trial 
court’s comment flies in the face of the record. See App. 15, 41. 

* It is to be noted that all future criminal cases in the District of Colum¬ 
bia are to be controlled by the provisions of Public Law 313, 84th Congress, 
Chapter 673, 1st Session. H. R. 6585, approved August 9, 1965. Such Act 
amends Section 24-301, here involved, and provides that any person ac¬ 
quitted solely on the ground that he was insane at the time of the commis¬ 
sion of the offense, shall be ordered “confined in a hospital for the mentally 
ill.’’ Thereafter, the Superintendent may certify that the person has re¬ 
covered his sanity, will not in the reasonable future be dangerous to himself 
or others, and is entitled to an unconditional release. Should this be done, 
the court may release the person or may, in its discretion, conduct a hearing 
on the issue of right to release. Section 1 (d) (e). 
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/ DOCTOR HAROLD LESTER HIRSH (60) 

’./as called as a witness on behalf of the defendant and, after first being duly 
sworn, was examined and testified as follows: (61) 

DIRECT EXAMINATION 

BT MR. SACHS: 

Q Will you state your full name, please, Doctor? 

A Harold Lester Hirsh. 

Q Where do you live, sir? 

A Do you want my home address? 

Q Yes. 

A 2945 Brandywine Street, Northwest. 

Q And am I correct in understanding that you are a medical doctor 
engaged in the private praotice of medicine? 

A Yes, sir. 

Q Internal medicine? 

A Yes, sir. 

Q And are you engaged in some official capacity at the District of 
Columbia Jail? 

A Yes, sir. 

Q And what is that capacity? 

A I have a parttime clinical position at the jail. 

Q As a doctor? 

A Yes. 

Q How long have you had that post? 

A Nearly five years. 

Q Were you at the jail then in 1950 at a time when the defendant, 

Monte Durham, was there? 

A Yes, sir. (62) 

Q Do you have with you today the jail records concerning the 
medical phase — the jail T s medical records concerning Monte Durham? 

A Yes, sir. 

Q And have you consulted those records and studied them in preparation 
for your testimony today? 

A I have, sir. 

Q And you have them with you? 

A Yes, sir. 
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Q 'Vhen did you see Monte Durham in 1950? w 

A I saw him first on October 5, 1950, 

0 And did you see him at the hospital at that time? 

A He was a patient in the hospital at the time, yes, sir, 

; 

Q T7hat was he there for? 

A On the previous day he bad tried to commit suicide and he-had been 
brought to the hospital for that reason. 

0 And does the record there reveal the method of suicide that he 


attempted? 


A Yes, sir. At that time he apparently had tried to bang himself. 

i 

Q Did you have him under observation there at that time from October 


5, 1950? 

A Yes, sir, 

Q Until when? (63) 

A He was discharged from the hospital October 6. 

Q That of course is the hospital at the jail? 

A Yes, sir. 

Q !7hen did you next see him? 

A I didn ’ t see him specifically again until July — around July 23, 1951. 

Q Before we come to that and going back to the October, 1950 date. 

A Yes, sir. 

Q Did you talk to Durham at that time? 

A Yes, sir, I did. 

i 

Q And did you observe or learn anything unusual about his mental con¬ 
dition at that time? 

A I might summarize my idea about him in that I was the one who dis¬ 
charged him from the hospital. 

THE COURT: No, Doctor, you would do better if you will make your answers 
responsive. 

BY MR. SACHS: 

r : There may be some confusion between us. I am trying at this point 

to question you only about October, 1950. 

A Yes, sir. 

Q Is that clear to you? 

I 

A Yes, sir. At that time he was completely unreasonable. He was 
illogical. He was not able to give coherent or reasonable answers. (64} 
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He told us that he was hearing voices. He was hearing voices from (64) 
his wife telling him to try to do away with himself. He felt that people were 
trying to harm him and that the only thing that he might accomplish, get away 
from, would be to kill himself. There was no way of reasoning with him in 
trying to explain to him that nobody was trying to hurt him. As a matter of 
fact, he was in the hospital for his own protection. And that his wife had 
not been to the jail and she was not talking to him, he could not be made to 
understand. 

On that basis we discharged him as psychotic. 

Q Did you at that time order any further examination of him? 

A I did not order personally, but Doctor Zukerman, who was then the 
chief medical officer, did request a psychiatric examination upon the basis of 
the fact that he felt he was psychotic. 

Q At that time did you or Doctor Zukerman or anyone there give him 
medicine for his condition? 

A Yes, sir, at that time he was given several types of sedatives. 

He was given paraldehyde. He was given nembutal. He was kept in restraint. 

Q What do you mean, "restraint"? 

A Actually, he was secured to the bed by means of wrist cuffs (65) 
and leg cuffs, ankle cuffs. 

0. And why was he so secured? 

A He gave us the impression that given the opportunity he would try 
to commit suicide again. 

Q Y/hen did you next see him? 

A I saw him again in July, July 17, 1951. 

r i And where did you see him at that time? 

A I saw him again in the jail hospital. 

Q Will you state that date again? 

A That was July 17. I am sorry, I have given you the wrong date — 

July 21. I am a little bit confused. I saw him on July 21 in the jail hospital 

Q And that was the first time that you saw him subsequent to October, 

1950? 

A Yes, sir. 

Q And why was he in the hospital at that time? 

A He had attempted to commit suicide again. 

Q By what means? 

A This time he had tried to cut his wrists. 


Q During what period, starting on that day, did you treat and (65) 
observe him? 

A I saw him on the 21st, the 22nd, and the morning of the 23rd, 

Q Are they the only times that you saw him in July of 1951? 

A That is the only time that I saw him in July of 1951, I did (66) 

I 

see him again in October of 1951, At that time he complained of a cold, 

Q Well, confining ourselves at this time to July of 1951, you said 
you saw him on July 21 and he attempted to commit suicide. Where did you see 
him at that time? 

A Again in the hospital, 

Q Did you talk to him at that time? 

A I did, sir. 

Q When I say at that time, now, I mean that period. 

A Yes, sir. 

Q From July 21 to when? 

A To July 23. 

Q Was there anything unusual about his conversation and conduct during 
that period? 

A At that time he was again incoherent, illogical, and unreasonable 
and, as a matter of fact, could not give any reason as to why he tried. He 
was just mostly mumbling and jabbering and jibbering so that there was no 
opportunity to understand him and no opportunity to try to make any contact 
with him at all. 

Q Did that condition exhibit itself during the entire three-day period 

A On the morning of the 23rd he apparently was still talking somewhat 

incoherently, but he was not agitated and restless. So we thought that (67) 
we would confine him rather than keep him in the hospital restrained, that 
we would send him to the special unit that they have at the jail where he 
could be observed closely without restraining him. 

Q '.That is that unit called? 

A That is called special training unit, medical. 

Q Is that sometimes referred to as STUM? 

A Yes, sir, that is the abbreviation. 

Q So that on July 23 you did send him to that special unit? 

A Yes, sir. 

Q "'as any further examination of him ordered at that time? 


A Yes, at that time again Doctor Zukerman ordered a psychiatric (67) 
examination of Monte Durham, 

Q During that period, July 21 to 23, was there anything else unusual 
that you observed about his mental condition? 

A Except for the severe agitation and restlessness, and marked motor 
activity, none other than his mental status, 

Q V/hat does motor activity mean? 

A Movement about, restlessly, aimlessly, v/itbout any coordination. The 
thrashing around in bed trying to get the sheet off his body. 

Q Did you form an opinion at that time as to his mental condition at 
that time? ^ 6S ' 

A It was my impression again that he was psychotic. 
m. McLAUGHLIN: Your Honor — 

THE COURT: Do you object? 

MR. McLAUGHLIN: Yes, Your Honor, I don*t believe he is qualified. 

THE COURT: He is not a psychiatrist. 

MR. McLAUGHLIN: I will withdraw it. 

THE COURT: Doctor, you were not asked for your impression. You were asked 
for your opinion. 

THE WITNESS: opinion was he was psychotic at that time. 

BY MR. SACHS: 

Q Did you have an opinion as to whether his conduct was feigned by him? 
In other words, did you have any opinion as to whether he was putting on an 
act, or whether he was really sick? 

A V7e were suspicious of the fact that he might be malingering, but after 
observing him in the hospital for several days and observing him in the special 
training unit it was our impression he was not malingering, that he was 
actually psychotic. 

Q Well, do you mean by that to say that you saw him after the 23rd in 
the special training unit? 

A I did not personally, but other doctors did. (69) 

MR. SACHS: No other questions. 

MR. SACHS: Your Honor, at this point in the case the defense would (91) 
like to offer into evidence certain records of this court relative to the 
mental condition of this defendant. Some of the records are in the file which 
Your Honor has, but before coming to them we would like to offer first a Decree 


of Adjudication and Commitment dated September 12, 1947, in the matter (91) 
of Monte Wayne Durham, Mental Health No. 1428-47. 

THE COURT: It there any objection? 

MR. McLAUGHLIN: No objection. 

THE COURT: It will be received. You may read it to the Jury. 

(Decree of Adjudication and Coowitment, dated September 12, 
1947, In the Matter of Monte Wayne Durham, Mental Health 
No. 1428-47, was received in evidence.) 

MR. SACHS: Would Your Honor want me to remove this from this file, or 
put the whole file in, recognizing this one exhibit is all? 

THE COURT: I think that will be sufficient, and then it can go back to 
the files, having been identified. 

MR. SACHS: This document reads as follows: 

"In the District Court of the United States for the District (92) 
of Columbia. In the Matter of Monte Wayne Durham, Patient, Mental 
Health No. 1428-47. Filed September 12, 1947, Charles E. Stewart, Clerk, 
Decree of Adjudication and Coaoitment. 

"This matter coming on to be heard by the Court, considering the 
petition filed herein and the report and recommendations of the Commis¬ 
sion on Mental Health, who, having made an examination of the mental 
condition of the patient; and having conducted a hearing, at which the 
patient, • his-her relatives, friends and witnesses testified and were 
examined upon the issue of his-her" — 

Apparently so the form will be adaptable depending on the sex of the 
person — 

THE COURT: Well, in reading it, read it in the masculine gender. 

MR. SACHS: I will do that.. 

" — and having conducted a hearing, at which, the patient, his relatives, 
friends and witnesses testified and were examined upon the issue of his 
mental condition and ability to pay the eaqpenee of maintenance and 
treatment in a hospital, found the patient to be of unsound mind and in 
need of treatment in a hospital for his mental condition; and no 
demand for a trial by a jury or further hearing by the Court having (93) 
been filed within five days as provided by law; it is by the Court, 
this 12th day of September, 1947, adjudged and decreed: 

*1.- That Monte Wayne Durham is of unsound mind and is hereby 

committed to Saint Elizabeths Hospital until he may be safely discharged 
therefrom.- 



"2, That Monte Wayne Durham is a resident of the District of (93) 
Columbia. 

"3. That the expense of the maintenance and treatment of Monte 
Wayne IXorham in Saint Elizabeths Hospital shall be borne by the District 
of Columbia without prejudice to its right to claim reimbursement in 
full from the estate of the patient, or others, as provided by law." 

Then it is signed, "Alexander Holtzoff, Justice." 

MR. McLAUGHLIN: What date is that? 

MR. SACHS: That is dated September 12, 1947. 

May I, in order to make this story a little more complete, introduce the 
petition that led to that order? 

MR. McLAUGHLIN: I object to that. Your Honor. It is immaterial. 

THE COURT: I sustain the objection. 

MR. SACHS: This is a letter dated November 26, 1947. It appears in (94) 
the same Mental Health File No. 1428-47, and is on the letterhead of Saint 
Elizabeths Hospital, Federal Security Agency, Saint Elizabeths Hospital, 
Washington 20, D. C. 

"Filed November 28, 1947, in re: Monte W. Durham. 

"I, Samuel A. -Silk, M.D., Assistant Superintendent of Saint 
Elizabeths Hospital, Washington, D. C., hereby certify that Monte W. 
Durham of Washington, D. C., a person of unsound mind, was received in 
said hospital for treatment of mental disorder on September 5, 1947, 
having been found of unsound mind under Mental Health No. 1428-47"— 

HI. SACHS: "Having been found of unsound mind under Mental Health (95) 
No. 1428-47" — and then it says — "Adj. 9-12-47" — I think that 
answers the question — "and committed by the District Court of the 
United States for the District of Columbia. 

"I further certify that the said Monte W. Durham has recovered 
his reason and that he is now of sound mind and has been discharged 
from treatment in said hospital; and, further, that this statement is 
made in compliance with the requirements of Section 2 of the Act of 
Congress approved February 23, 1905, entitled, ’An Act to change the 
lunacy proceedings in the District of Columbia, where the Commissioners 
of said District are the petitioners, and for other purposes.*" 

Signed: "Samuel A. Silk, M.D., Assistant Superintendent," and there 
is a Jurat and acknowledgment before a notary public, 

I take it those two documents are now in evidence? 


( 95 ) 


(96) 


THE COURT: They are in evidence, 

MR. SACHS: In order to keep the record chronological, I wonder if we 


might either introduce the necessary evidence at this point or possibly 
stipulate that in April, 1948, following the commitment to Gellinger Hospital, 
Monte Durham, that on April 21, 1948, he was adjudged of unsound mind in a 
proceeding in the Municipal Court, and on April 24, 1948, was sent to Saint 
Elizabeths from which he was released on July 22, 1949, 

I do not have here the court records. There is here a representative of 
the Gallinger Hospital Those records will bear that out, at least in substance. 
I wonder if Mr. McLaughlin is inclined to stipulate to that? 

MR, McLAUCSJLIN: I will stipulate to that, 

I 

THE COURT: Adjudicated in the Municipal Court proceeding to be of unsound 
mind on April 21, 1948? 

MR. SACHS: Yes, sir. 

THE COURT: Received at Saint Elizabeths April 24, 1948? 

MR. SACHS: Yes, sir. 

THE COURT: What is the next date? 

MR. SACHS: The next date is July 22, 1949, when he was released from 
Saint Elizabeths. 

THE COURT: Well, is that all it shows? (97) 

MR. SACHS: What I was reading to Your Honor was from my notes that I 
had made from a study of this case. 

THE COURT: He might have been released upon a finding of recovery of 
sanity, or he might have been released to the custody of his parents or 
other persons. 

MR. McLAUGHLIN: In 1949 he was released as recovered. Your Honor. 

THE COURT: You stipulate as to that? 

MR. SACHS: If Mr. McLaughlin says so. 

There is a letter from Doctor Overholzer. 

Then should I go to the next? 

; 

THE COURT: Yes. 

MR. SACHS: The next that we want to offer is the petition of the United 
States Attorney for lunacy inquiry — 

MR. McLAUGHLIN: Your Honor, with regard to that 1949 release by Overholzer, 
I want to go a little further and say returned to the jail. He wasn’t put out 
on the 8treet. He was returned to the District Jail as being of sound mind. 
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THE COURT: Will you stipulate to that? 


(97) 


MR. SACHS: Yes, that is all right. 

THE COURT: Then it will be released as recovered and returned to jail; 
is that it? 

MR. SACKS: Now, to complete this, I would like to ask The Court*s (106) 
permission to introduce the petition omitting paragraphs one and two. 

MR. McLAUGHLIN: I object to that. Your Honor. 

THE COURT: I sustain the objection. 

MR. SACHS: All right, then I will proceed to read it then because I want 
the petition in anyhow. 

THE COURT: I think you made your record. 

MR. SACHS: Fine, thank you. 

(In open court:) 

MR. SACHS: I offer in evidence. Your Honor, Petition of the United States 
Attorney for Lunacy Inquiry filed in Criminal No. 502-47, and the (107) 

adjudication of the defendant which followed. I understand at this point 
that that may be offered in evidence. 

THE COURT: It may be. 

MR. SACHS: And that I may read It. 

THE COURT: Yes. 

(Petition of the United States Attorney for Lunacy Inquiry, 
filed January 17, 1951, Criminal Action No. 502-47, was 
received in evidence.) 

MR. SACHS: I want to read the following: 

"In the District Court of the United States for the District of 
Columbia, United States of America versus Monte W. Durham, Criminal No. 
502-47, filed January 17, 1951, Petition of the United States Attorney 
for Lunacy Inquiry. 

"George Morris Fay, United States Attorney in and for the District 
of Columbia, respectfully represents unto this Honorable Court as follows: 

"1. The above-named defendant, Monte W. Durham, was indicted in 
Criminal Case No. 502-47 on May 19, 1947, for a violation of Section 408, 
Title 18, United States Code (transporting a stolen motor vehicle in 
Interstate Commerce). On May 23, 1947, having entered a plea of guilty 
on arraignment, he was sentenced to imprisonment for a period of one 
year to three years and placed on probation. V/hile on probation (108) 
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(108) 


and on January 1943, he was sentenced to sen^P period of 
360 days or pay a fine of $200 on a charge of false pretenses. Municipal 
Court No, 460426, 

"2, On March 25, 1948, his probation was revoked in Criminal Case 
No, 502-47 and his original sentence was ordered into effect. 

"3. On April 21, 1948, the defendant was adjudged of unsound mind 

i 

in Municipal Court and was subsequently committed to Saint Elizabeths 
Hospital on April 24, 1948, In accordance with the request of the 
Superintendent of Saint Elizabeths Hospital to the effect that he was 
no longer in need of care and treatment in a hospital for mental dis¬ 
orders, he was transferred back to the District of Columbia Jail on 
July 22, 1949, to complete sentence.. 

"4, While confined in the District of Columbia Jail, it became 
apparent that the said defendant was of unsound mind and was examined by 
psychiatrists to determine the defendant's mental condition; that it 
is now established in the opinion of the medical authorities that the 
defendant is presently of unsound mind, as appears from the affidavits 
of Dr. Joseph L. Gilbert and Dr. Amino Perretti, psychiatrists, (109) 
which affidavits are attached hereto and made a part hereof, 

"Wherefore, the premises considered, the said United States Attorney 
respectfully prays that this Honorable Court issue an order providing 

i 

for an inquiry before the jury as to the present mental condition of 
the above-named defendant, in order that he may be dealt with according 
to law provided in such cases, (Sections 301-302, Title 24, D. C, Code 
(1940 Edition), as amended July 2, 1945)." 

Signed: "George Morris Fay, United States Attorney" and "William S. 
McKinley, Assistant United States Attorney." 

And then there appears — Your Honor, I did not offer into evidence (110) 
specifically, but it seems to me that they were included within my offer, 
the affidavits of Doctor Gilbert and Doctor Perretti. 

MR, McLAUGHLXNI am going to object to them. Your Honor. • 

THE COURT: I sustain the objection. 

I 

MR, SACHS: Then I want to read the order which followed the petition 
which I have read: 

"United States District Court for the District of Columbia. 

"United States versus Monte W. Durham, Respondent, Criminal No. 
502-47, Charge violation 18-408 U.S.C., lunacy Inquisition. 
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• • 

"On this 30th day of January, 1951, came the attorney of the (110) 
United States; the respondent in proper person and by his attorney, 
Richard A, Mehler, Esquire; whereupon the Court directs that a jury be 
empaneled to determine whether or not the respondent is of sound or 
unsound mind; and thereupon the jurors of the regular Petit Jury (111) 
panel serving in Criminal Court No. One, being called, are sworn upon 
their voir dire; and now comes & jury of good and lawful persons of the 
District of Columbia, to wit" — 

Shall I read the names of the jury? 

THE COURT: I don’t think that is necessary. 

" — to wit — " and then appears the names of the 12 jurors — "who are 
sworn to well and truly ascertain whether or not the respondent is of 
sound or unsound mind, upon their oath say that the respondent is of 
unsound mind. It is ordered that the Clerk certify a copy of this verdict 
and this order to the Administrator, Federal Security Agency. The re¬ 
spondent is remanded to the District Jail to await the order of the said 
Administrator for the said respondent’s transfer to Saint Elizabeths 
Hospital. 

"The respondent is remanded. 

"By direction of F. Dickinson Letts, Presiding Judge, Criminal 
Court No. 1. 

"Present: United States Attorney* By Thomas Wadden, Assistant U.S. 
Attorney. Ernest Markwalter, Official Reporter." 

(Letter dated May 14, 1951, from Winfred Overholser, M.D.,(ll2) 
Superintendent, Saint Elizabeths Hospital.) 
m. SACHS: I will read it. 

"Federal Security Agency, Saint Elizabeths Hospital, Washington 20, 

D. C. 

"May 14, 1951; received May 17, 1951, Harry M« Hull, Clerk; filed 
May 17, 1951, Harry M. Hull, Clerk; In re: Monte W. Durham." (113) 

The letter is addressed to the Clerk of the Court and says this: 

"I, Winfred M.D., Superintendent of Saint Elizabeths 

Hospital, Washington, D. C., hereby certify that Monte W. Durham was 
received in said Hospital for treatment of mental disorder on February 5, 
1951, having been found of unsound mind under Criminal No. 502-47; adj. 
1-30-51 by a jury and committed by the United States District Court for 
the District of Columbia. 
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(113) 


"I further certify that the said Monte W. Durham has re¬ 
covered his reason and that he is now of sound mind and has been 
discharged from treatment in said Hospital; and, further, that this 
statement is made in compliance with the requirements’* of the statute 
which the letter describes. 

Signature of Winfred Overholser, Superintendent. 

"Subscribed and sworn to before me this 16th day of May, 1951," and 
then the voae of the Notary Public. 

If Your Honor will 1st me have the file in this case. 

I want to next offer into evidence a petition filed in the current case. 

I will read it: 

"In the United States District Court for the District of (114) 

Columbia." 

THE COURT: That is in the case on trial? 

j 

MR. SACHS: Yes, sir. 

* "In the United States District Court for the District of Columbia. 
United States of America versus Monte W. Durham, Criminal No. 1164-51. 

Filed October 16, 1951. 

"Petition of United States Attorney for Lunacy Inquiry. 

"George Morris Fay, United States Attorney in and for the District 
of Columbia, respectfully represents unto this Honorable Court as follows: 

"That the above-named defendant, Monte W. Durham, was indicted by 
the Grand Jury in the above-named criminal number for violation of Title 
22-1801, 2201, 2202 District of Columbia Code; that on or about August 16, 
1951, upon oral motion of counsel for the defendant, the Court ordered 
that said defendant be examined pursuant to Section 4244, Title 18, 

United States Code; and mental examination was made of the defendant by 
Dr. Joseph L. Gilbert and Dr, Amino Perretti, physicians of the psychiatric 
staff of Gallinger Municipal Hospital and as a result of such examinations, 
it now appears the defendant is of unsound mind, suffering from (115) 
Undifferentiated Psychosis, Psychopathic Personality as shown- by 
affidavits of Dr, Gilbert and Dr. Perretti, attached hereto and made a 
part hereof. 

"Wherefore, the premises considered, the said United States Attorney 
respectfully prays that this Honorable Court issue an order providing for 
an inquiry before the Court as to the present mental condition of the above- 
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named defendant, in order that he may be dealt with according to (115) 


law provided in such cases," 

There is then a space for the signature of George Morris Fay, United 
States Attorney, but he didn't sign it. But it is signed by Arthur McLaughlin, 
Assistant United States Attorney. 

And then this follows: 

"District of Columbia, SS: 

"I, Arthur McLaughlin, being first duly sworn according to law on 
oath deposes and say that I am an Assistant United States Attorney for 
the District of Columbia; that I have read the foregoing petition by me 
subscribed and know the contents thereof and that I verily believe the 
same to be true," 

The next was an order dated the same day, October 16, 1951, with the 
same caption, vrhich reads as follows: 

"Upon consideration of the motion filed by the United States (116) 
Attorney in and for the District of Columbia on the 16th day of October, 
1951, it is hereby, this 16th day of October, 1951, 

"Ordered that a hearing be held by the Court, pursuant to Section 
4244, Title IS, United States Code, to determine whether the defendant in 
the above-entitled cause, Monte W. Durham, is presently insane or other¬ 
wise so mentally incompetent as to be unable to understand the proceed¬ 
ings against him and to assist in the preparation of his defense. 

"Bolitha J. Laws, Judge." 

The same date there is another order with the same caption, which says: 

"Upon consideration of testimony adduced at a hearing" — the rest 
of it is routine. Your Honor. 

MR. McLAUGHLIN: Go ahead and read it. 

"Upon consideration of testimony adduced at a hearing on October 16, 
1951 pursuant to the provisions of Section 4244 Title 18 United States 
Code, Chapter. 313 it is the finding of the Court that the above named 
Monte W. Durham is presently insane or otherwise so mentally incompetent 
as to be unable to understand the proceedings against him or properly to 
assist in his own defense. 

"Wherefore, in view of the findings by the Court, it is this (117) 
16th day of October, 1951, 

"Ordered, that Monte W. Durham shall be committed to the custody of 
the Attorney General or his authorized representatives, as provided in 
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Section 4246 Title IS United States Code, Chapter 313 until the (117) 
said Monte W. Durham shall be mentally competent to stand trial, or 
until the pending charges against him are disposed according to lav. 
"Bolitha J. Lavs, Judge." 

There should be another letter here. Your Honor, to complete this record. 
I didn't get that out. 

THE COURT: Take your time. 

MR. SACHS: May we approach the bench? 

(At the bench:) 


MR. SACHS: This other letter is not the form letter. It is a letter in 
which the doctor undertakes to comment and I don't think it is admissible, at 
least that comment. 

THE COURT: You are referring to the letter of February 12, 1953? 

MR. SACHS: Yes, sir. 

* i 

THE COURT: Addressed to the Attorney General by the Acting Superintendent, 
Samuel A,. Silk, M. D., of Saint Elisabeths. 1 make that statement for the 
record. 

MR. SACHS: Yes, sir. 

THE COURT: Do you object to it? (113) 

MR. McLAUGHLIN: The letter, no, I want him to read it. ' 

MR. SACHS: I don't want to read it. 

THE COURT: Then you don't have to. You don't have to offer anything in 
evidence you don't care to. 

Ml. SACHS: All right, sir. Well, what I want to do is —'' 

MR. McLAUGHLIN: If he reads it, he reads it all. * 

Ml. SACHS: What I want to do is read the letter, the formal part of it, 
without the testimony in it. 


THE COURT: No, I will not permit that. 

MR. SACHS: All right, sir, then I will read with your permission an order 
finding him competent to stand trial. 

THE COURT: That is the order which was based on that letter, I suppose. 
MR. McLAUGHLIN: No, Your Honor. 

MR. SACHS: Well, his first trial was held without a hearing. 

MR. McLAUGHLIN: There was a subsequent determination. Your Honor, after 

i 

the Wear case. 
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Ml. SACHS: There is a recent — 
THE COURT: After the Wear ease? 





( 11 8) 
(119) 



Mi. McLaughlin: yes. 

Ml. SACHS: Yes, Your Honor. 

(In open court:) 

Ml. SACHS: To complete the record of this commitment to Saint Elizabeths — 
Ml. McLAUGHLIN: That is not a fair statement. 

THE COURT: '.Yell, you offer in evidence another order in the record? 

MR. SACHS: That is right, and I think it is a fair statement. 

MR. McLAUGHLIN: That is not a complete — 

MR. SACHS: I am now in the position where — 

THE COURT: You can not testify and state whether it is complete or not. 

He can offer the evidence and then if there is any question as to 
whether it is the complete record or not, that can be brought out as the trial 
progresses. 

Ml. SACHS: Very well, sir. 

"United States District Court for the District of Columbia" — in 
this case — "filed December 17, 1954, Subsequent Judicial Determination 
of Competency to Stand Trial. 

"Upon consideration of the testimony adduced at a hearing on the 
17th day of December, 1954, pursuant to the provisions of Title 18, 

United States Code, Section 4244, it is the finding of the Court (120) 
that the above-named respondent, Monte W. Durham, is at present 
mentally competent to enable him to understand the proceedings against 
him and properly assist in his own defense. 

"Wherefore, it is ordered that the above-entitled case be calendared 
for trial by the Assignment Commissioner." 

ADRIAN ODELL DURHAM, JR. (159) 

was called as a y/itness on behalf of the defendant and, after having been duly 
sworn, testified as follows: 

DIRECT EXAMINATION 

Q Do you remember anything unusual that happened in the summer (161) 
of 1947 respecting your brother, Monte? 

A Yes, it was around 12:30 at night, between 12:30 and 1:00 o'clock, 

I should say, that my mother called me on the telephone and — 

Q You won't be able to say what your mother told you, but will you 
tell us what you did as a result of your mother's calling you? 

A Well, as a result of the phone call I got dressed and went upstairs 
into the apartment. 
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Q You mean you went across the street? (161) 

A I went across the street, yes. 

Q And Into your mother’s apartment? 

A That is true. 

Q And what did you find there? Will you describe what you saw there? 

A Well, when I went in, I went into the kitchen and my brother, (162) 

Monte, was — had his head on the kitchen table next to the stove, and he 
had had the gas on. 

The first thing I did was to see whether he was still breathing, and I 
picked him up and took him out on the back porch so that he could get some 
air, and told my mother to call the doctor. 

We tried to get in touch with our family physician, and we couldn't. 

Q Let me ask you who was there at the apartment when you arrived there? 
A Just my mother and Monte. 

Q Your mother and your brother? 

A Yes, sir. 

i 

3 Was your brother conscious or unconscious? 

A He was unconscious. 

Q Will you describe exactly his position as you observed him when 
you came into the kitchen? 

A Well, we had a little stool at that time in the kitchen that we 
used to use when we were — well, just a utility stool. 

; 

Q You say stove? 

A Stool that he was sitting on, yes. 

Q I see. 

A And he had his head —- the table was right next to the stove (163) 
in the kitchen, and he had his head lying on the table right next to the 
stove as close as he could possibly get. 

Q Was he seated? 

A Yes, he was. 

Q On what? 

A The stool. 

Q On the stool you have described? 

A Yes. 

Q Was he conscious or unconscious? 

A Unconscious. 
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Q How far was his head from the stove? 


(163) 


A Well, the table was right next to the stove. 

Well, it was just as close as he could get, I mean without being on 

the stove. 

Q Was the gas turned on or off when you got there? 

A It was off when I got there. 

Q And was he conscious or unconscious? 

A Unconscious- 

Q How long was it from the time you received the call from your mother 
until you got over there? 

A Oh, it didn’t take me five minutes; about two minutes, I guess, 

I would say. 

Q Did there come a time after that when a doctor came? 

A Yes. 

Q Did there come a time when Monte regained consciousness? (164) 

A Yes. 

Q And bow long was it that he regained consciousness after you got there? 
Let me ask you this: Did he regain consciousness before or after the doctor 
arrived? 

A After the doctor arrived. 

Q How long was it from the time you got there until the doctor arrived? 

A I would say it took a good, I would say, half an hour. 

Q And how long was it after the doctor arrived before he regained 

consciousness? 

A Well, the doctor checked him, of course. He felt his pulse and 
listened to his heart and opened his eyes sad looked at him. Then he gave him a 
shot, and I would say about ten minutes after he gave him a shot that Monte 
came around. 

Q Now, did you have any conversation with him? What was his condition 
when he came around? How did he act? 

A Well, he was — of course, he was foggy and he started crying and 

wanted to know why we didn’t let him go through with it. 

The doctor and I picked him up and carried him into the bedroom. I 
put him to bed and I stayed there, oh, until about 4:00 o’clock in the (165) 
morning I would say, and, well I tried to talk to him and tell him what a 
foolish thing he bad done and what he was doing to mother by doing a thing like 


Q And then you left? (165) 

A I left around 4:00. 

Q Was there an odor of gas when you arrived? 

A Definitely, yea, 

Q There was? 

A Yes, there was, 

DOCTOR JOSEPH U GILBERT (182) 

( 

was called as a witness on behalf of the defendant and, after having been 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. SACHS: 

Q Will you state your name, please. Doctor? 

A Joseph L« Gilbert. 

✓ 

Q Where do you live, sir? 

A tty home is at 1437 Rhode Island Avenue, Northwest, (1S3) 

Q Where are you employed? 

A I am Medical Officer at Saint Elizabeths Hospital, 

Q How long have you been in that position? 

A I have been back in that position a year and four months on ay 
second period of service at Saint Elizabeths Hospital. 

Q Did you receive your medical degree in 1915? 

A That is correct, 36 years ago. 

Q And have you been engaged as a psychiatrist actively in the field 
of psychiatry since 1923? 

A I began ay training in 1923 and have devoted ay entire time to 
psychiatry and the duties associated with psychiatry since 1926. 

Q Were you at Saint Elizabeths Hospital in 1923 and 1926 when you 
entered this field of psychiatry? 

A Yes, I joined the staff of Saint Elizabeths November 1, 1923, and 

* 

was there until April 1, 1931. 

Q And where did you go on April 1, 1931? 

A I became Chief Psychiatrist at the then Qallinger Municipal Hospital 
where I was until I was reappointed to Saint Elizabeths November 1, 1953. 

Q In October, 1933, was there any change in your status? 

A Yes, in addition to the duties of arid position of Chief (134) 

Psychiatrist, I was assigned the position and duties of Alienist for the 
District of Columbia, 



Q And what did that mean? (184) 

A That Involved the final decision with reference to commitment 


of the cases to Saint Elizabeths Hospital, and the commitment of persons to 
the training school for the feeble minded at Laurel. 

Q How long did you continue in that job? 

A In both positions until November 1, or through October 31, 1953. 

Q At which time you took your present post? 

A Was reappointed at Saint Elizabeths the next day, November 1. 

Q Did I understand you to say that you were the Chief of the 
Psychiatric Service at Saint Elizabeths Hospital? 

A That is right.. 

Q X think when we recessed. Doctor, I was asking you to state (189) 
the occasions on which you had examined the defendant. When did you first 
examine him? 

A The record said I have examined him first on February 28, 1948. 

Q And then will you now recite the dates on which you have examined 

this defendant, according to your records? 

A To repeat, February 28, 1948; March 6, 1943; March 13, 1948; 

March 20, 1948. 

Q That was on four occasions in 1948? 

A Yes, sir. 

Q And when did you next examine him? 

A Next, on October 7, 1950; November 23, 1950; November 25, 1950; 
December 16, 1950; and, January 20, 1951. 

Q That was five occasions — was that five examinations during that 
last period? 

A Yes, beginning October 7, 1950. 

Q When did you next examine him? 

A Next, September 3, 1951; September 22, 1951; and, October 13, (190) 

1951. 

Q So that there were three occasions in the fall of 1951? 

A That is right. 

Q Doctor, you have enumerated 12 occasions on which you examined 

him from 1948 through 1951, from your records. Do you know if there were 

other occasions on which you examined him of which you have no record? 

Q I don't want you to give the date. Doctor. I just want you to (191) 

8ay, if you will, whether you did examine him on occasions for which you 
have no record here? 
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A Yes, I thick on at least one other occasion. (191 

Cl That is all I wanted to bring oat. Now, can you tell us in (192 


general, being specific if you can, but in general if you can't, at whose 
request you made these examinations that you have told us about? 

A 1948, the only reference I have there as to who requested it is 
the Department of Correction, District of Columbia. 

Q All right, sir, do you have any other record there as to who 
requested these examinations? 

A Yes, sir, in 1950 it was requested by the Department of Correction, 
Superintendent of the Jail, Colonel Curtis Reid, and the office of the United 

j 

States Attorney notified me by letter that an order had been issued by the 
Court for examination. 

Q How about the examination in the fall of 1951? 

A Yes, sir, that was on order of this Court in '51. 

Q All right, now. Doctor, on the basis — 

. i 

A That was on and after September 3, 1951, the examination was made 
on order of the Court. 

Q On the basis of your examination of this defendant, did you form an 
opinion as to his mental condition as of July 13, 1951? 

A On my examinations subsequent to that, I did. 

Q What was that opinion? 

A That in my opinion, following my examinations of September 3, 
September 22, and October 13, that he was of unsound mind and was of (193] 
unsound mind on July 13, 1951, and had been even preceding that date. 

Q Did you consider when you formed that opinion whether the defendant 
was faking or malingering, pretending that he had a mental illness? 

A Oh, always, and did in this case; in every case that is charged 
with crime. 

Q You mean you did consider that? 

A Yes, sir, and in this case too. 

Q And did you form an opinion as to whether be was feigning a mental 
illness? 

A Yes, sir, I did. 

Q. What was that opinion? 

A That he was not feigning or malingering. 

Q Did you know — don't answer this until Mr. McLaughlin objects if he 

i 

wants to — of the crime that the defendant was charged with having committed 
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on July 13, 1951/ or did you know that he had been charged with con- (193) 
mitting a crime on that day? 

A I didn't know it as a fact. I only had what he told me, and the 
so-called criminal number on the court order that was sent to me ordering 
me to examine him. 

Q, Well, did you form an opinion as to whether his conduct on July 13, 
1951, was the result of the mental illness which you found he had? 

A Well, it was my opinion that it was definitely related to (194) 

the mental illness that in my opinion I felt was present. 

Q Let me ask one other question: In your opinion would it have been 
possible for a lay person to have seen the defendant on July 13, 1951, without 
detecting anything abnormal about him? 

Ml. McLADGHLIN: I am going to object to that. Your Honor. 

THE COURT: Overruled. 

BY Ml. SACHS: 

Q Is my question clear? Would you like to have it read? 

A No, your question is clear. It would have been quite possible for a 
lay person to have observed him on that date and not recognize he had the 
mental disorder. 

Q Would it have been possible for a lay person to have talked to him 
on that date without recognizing anything abnormal about his mental condition? 

A Yes> sir it would have. 

MR. SACHS: I have no further questions. 

MR. SACHS: Mr. McLaughlin called the Doctor as a witness and (324) 

therefore vouched for his testimony, and he has now spent four hours trying 
to break down that very testimony he vouched for at that time. It seems to 
me highly relevant. 

MR. McLADGHLIN: I had no choice. Your Honor. The Court ordered it. 

MR. SACHS: I think we are entitled to have Mr. McLaughlin explain (325) 
that to the jury. 

THE COURT: That was the common practice heretofore 

After Doctors Gilbert and Perretti submitted their affidavits, being 
the psychiatrists which the Court had to call under the Code, the District 
Attorney would draw up the petition for the purpose of expediting the dis¬ 
position of the case. 

Ml. McLAUGHLIN: Sure. In this case. Your Honor, the motion was made by 
the defense attorney, and the Court appointed two psychiatrists. (326) 



__ ! 

THE COURT: Which the Court was required to appoint under the pro- (326) 

visions of the then existing law. 

MR. SACHS: I didn't know that. I don't deny it. 

THE COURT: The same doctors. Let me make certain about it. 

MR. SACHS: I am not sure. 

THE COURT: Do you remember that statute? 

MR. SACHS: No, I don't. 

THE COURT: I think it is 24-301. Here is what the statute provides: 

"When any person tried upon an indictment or information for an 
offense, or tried in the Juvenile Court in the District of Columbia for 
an offense, is acquitted an the sole ground that he was Insane at the 
time of its commission, that fact shall be set forth by the jury in 

j 

their verdict; and wherever a person is indicted or is charged by an 
information for an offense, or is charged in the Juvenile Court in the 
District of Columbia with an offense, and before trial or after a verdict 
of guilty, it shall appear to the Court, from prime facie evidence sub¬ 
mitted to the Court or from the evidence adduced at the trial, that the 
accused Is then of unsound mind, the Court may order the accused com¬ 
mitted to the Gallinger Municipal Hospital for a period not exceed- (327) 
ing 30 days, which period may be extended by the Court far good cause 
shown, for examination and observation by the psychiatric staff of said 
Hospital." 

So when this showing was made, the Court was under the obligation to 
call upon those two psychiatrists because they constituted the psychiatric 
staff. 

MR. SACHS: It says "may." 

THE COURT: Well, that "may" has been construed as "shall" throughout in 
my experience at this Bar and on this Court. 

i 

MR. SACHS: I understand, but I submit to Your Honor that there is (328) 
no escaping the fact that after the examination was made pursuant to the 
order on the oral motion of the defendant — that order was August, 1951 — 
the report was submitted to the Government, and the Government filed a sworn 

• t j 

petition for a lunacy bearing, which in effect tendered this evidence to the 
Court, and then there was a hearing. And as in any other proceeding they (329) 
brought these doctors in and said to the Court we vouch for these doctors, 
and the doctors testified. 

THE COURT: Yes. 
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MR, SACHS: Now, Mr. McLaughlin wants to argue that he didn’t (329) 

really vouch for them, that there was something particularly peculiar or 
some practice negated his vouching for the witnesses. If he wants to say 
that, he can say it and he can testify to it, but he did do it and I think 
we are entitled to show it. 

The man did go to Saint Elizabeths for 15 months because of those 
witnesses. 

I don't want to interrupt Your Honor's thinking, but I could suggest an 
additional thought and that is in answer to the argument Mr. McLaughlin 
makes. He says it was always the procedure, and maybe it was. I don't doubt 
that it was, but it certainly is a little outrageous to think that for a 
period of years — I don't know how many — the District Attorney was tender¬ 
ing to the Cotart, in support of petitions to commit people to Saint Elizabeths, 
witnesses in whom he bad no confidence. The District Attorney didn’t have 
to do that and as a public servant, if that really was his opinion, he cer¬ 
tainly had an obligation not to. 

THE COURT: Of course, there have been many many of these proceedings 
and I have no doubt that you, as Assistant United States Attorney, (330) 

filed similar proceedings. 

MR. SACHS: It is quite possible. 

THE COURT: And it is a very unhappy combination of circumstances all 
around because the interest of the individual is involved and the interest 
of society is involved and we all know what this system has developed into. 

It has developed into a situation where two psychiatrists by filing of affi¬ 
davits after an examination cause a defendant in a criminal case to be sent 
to Saint Elizabeths because he is incompetent to be tried. 

Thereafter in a short time Saint Elizabeths finds him competent to be 
tried. Thereafter he is tried. The two psychiatrists who found him incompetent 
to be tried are invariably called by the defendant and they — not in¬ 
variably — they generally testify that the defendant was of unsound mind 
at the time of the commission of the crime, which if believed by the jury 
results in the defendant being found not guilty by reason of insanity and 
going to Saint Elizabeths where he is immediately released because they 
have already concluded he is of sound mind. 

MR. SACHS: May it please The Court, we have checked the records (335) 
and Mr. McLaughlin and I are willing to stipulate that Mr. McLaughlin repre- 

j 

sented the United States at the lunacy hearing in October, 1951, which 


23 



resulted In a finding that the defendant was insane at that time and (335) 
in his commitment to Saint Elizabeths Hospital* 

MARGARET DURHAM 

was called as a witness on behalf of the defendant and, after being first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR* SACHS: 

Q Will you state your name, Mrs. Durham? 

A Margaret Durham. 

Q Where do you live? 

A 3020 Dent Place, Northwest. 

Q Are you the mother of the defendant, Monte Durham? 

A Yes, I am. 

j 

Q Sometime after that he went in the Navy? (339) 

A Yes, in the Navy. He joined the Navy. 

Q How long was he in the Navy? 

A About nine months; eight or nine months. 

j 

Q Did you see him and visit with him while he was in the Navy? 

A When he was at the hospital, the Naval Hospital in Bethesda, (340) 

Maryland, I visited him* 

Q Where was he there when you visited him? 

A In the mental observation ward. 

Q And how long did he remain In that ward? 

A About three months; two to three months. 

Q Was he discharged from that ward? 

A Yes, he was. 

Q Do you know when he got out of the Navy; can you remember that? 

A It was in *45; I think November of *45. 

Q Do you know what he did after he got out of the Navyr 

A Well, he came home and went to work for the News. 

Q The paper here? 

A Yes. 

Q How long did he work there; do you remember? 

A About three months. 

Q And then what did he do after that? 

A Well, he got married after that in *46. 

Q Did he work during 1946? 




A Off and on* He couldn*t really hold a job at any place very (340) 



long. He couldn f t stay on the job very long at any time. 

Q Do you know why? 

A Well, he was just too restless and he said people just annoyed (341) 
him. They kept spying on him and checking up on him, as he put it. 

Q Do you know how many jobs he had from the time he got out of the 
Navy until the middle of 1947, as well as you remember? 

A Well, he had at least five or six. 

Q Did anything unusual happen in August, 1947? 

A August, 1947? That was when he tried to commit suicide. 

Q What was the first thing that you knew about his attempt to commit 
suicide? 

A Well, I knew he had come in and he always would go in the kitchen 
to have something to eat before retiring. 

Q Let*s go back a little bit. You knew he had come in. What time did 
he come in and how did you know he had come in? 

A Well, I was in bed and I wasn y t asleep. I heard him come in and I 

called to him and I said, "Monte? K He said, "Yes, mother," and he went on back 
in his bedroom. 

Q Do you know what time that was? 

A It was around 12:00; 12:00 midnight. 

Q 12:00 midnight. It was in August, 1947? 

A Yes. 

Q Then what happened next? 

A So he went on out in the kitchen to get something to eat — at (342) 
least that is what I thought — and everything was so quite in there for about 20 
minutes or a half an hour and I called and he didn*t answer, and I called 
again and no answer. 

So then I got up and went out in the kitchen and he had the gas oven on 
with his head laying on the kitchen table down in the oven like that (indicating),. 
The gas was coming up in his face. I turned the gas off and opened the kitchen 
door. Then I took and slapped him in the face and shook him, and he was just 
limp. 

So I called my son then and he came over and dragged him on the back 
porch and still he was unconscious. 

Q Let me ask you a question or two. What was his head on? 

A On the kitchen table. 
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Q \7here was that with relation to the stove? 

A Well, the kitchen stove was here (Indicating) and the kitchen 

! 

table right here (indicating), right together. 


(342) 


mean 


Q And was his head facing toward or away from the stove? 

A Toward the stove, 

Q How far would you say his face was — 

A It was right up to the corner, up to the corner, 

j 

Q What was the condition of the stove? Do you understand what I 
by that? 

A No, I don*t. 


(343) 


Q Well, was the gas on or off? 
A On, The gas oven was on, 

Q './as the oven door open? 

A Yes, all the way open. 


Q How big is that kitchen? 


A I would say it is about six by ten, 

Q And what openings are there in it? 

A Just the door and the transom, 

Q And was the door open or closed? 

A No, the door was not open, 

q And the transom? 

A Just about an inch, 

Q Was the transom as it usually was? 

A Yes, It stays that way all the time, 

0 Was there an odor of gas in the kitchen? 

A Yes, it was, 

Q Which son came to help you? 

A Adrain, Jr, 

Q And was Monte conscious or unconscious? 

A He was unconscious, as far as I know. We couldn*t get any response 
from him whatsoever, 

Q Did anyone else come, after Adrain came? 

A Yes, we had called the doctor and he came and gave him some kind 
of an injection and that revived him, 

Q Do you have any idea as to how long it was from the time (344) 

that you first found Monte there in the kitchen with the gas on until the 
doctor came and he was revived? 
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A It must have been at least 20 minutes to a half hour* (344) 

Q Where did the doctor live with relation to your home? 

A Well* this doctor was out on 16th Street beyond the Broadmoor 
Apartments, 

Q Beyond what? 

A The Broadmoor Apartments* 

Q Isn't the Broadmoor on Connecticut Avenue? 

A Yes, out that way* 

Q A doctor on Connecticut Avenue? 

A Yes. 

Q Beyond the Broadmoor? 

A That is right* 

Q Do you know if he came from home that night? 

A Well, I called the number that the medical board had given me and 
it was in Doctor Hobart*s office, I am sure. He was an associate. 

Q Mrs, Durham, following that attempted suicide, what did you do 
about Monte, if anything? 

A Well, I had him sent over to Gallinger Hospital for observation. 

Q And following his observation at Gallinger Hospital, where (345) 
did he go? 

A Saint Elizabeths. 

Q Do you know approximately how long he remained at Saint Elizabeths? 
A I think he went there in September and they discharged him around 
the last of November, the latter part of November of that year. 

Q After he got out of Saint Elizabeths in November of 1947, did 
there cane a time when he went back to Saint Elizabeths? 

A Yes, he went back in '48. 

0 Do you know approximately when? 

A I don't know whether it was — it must have been in late summer* 

Q Do you know how long he remained in Saint Elizabeths following 
his going there in 1948? 

A I third; around 15 months. 

Q When did he get out, if you know? If you don't Icnow the exact 
date, you just say that and we will move on. 

A I believe in '49* 

Q Sometime in *49, 
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Q And after that# what did he do? Do you remember what he did (345) 
during that period after he got out of Saint Elizabeths in 1949? Was he 


living with his wife? 

A No* 

Q When did he and his wife separate? 


(346) 


A Let’s see — 

Q Let me put it to you this way: Do you know about how long they 
stayed together? 

A They didn’t stay together over six months* 

Q Do you know if they have lived together since they separated? 

A No, they haven’t* 


Q Do you know whn he went back to Saint Elizabeths after being 
released in July of 1949? 


A He went back in Saint Elizabeths in 1950. 


Q Do you know when in 1950? 

A 1951 — I don’t know which it was* 


Q Do you know when it was, the early part of the year? 

A I think it was the early part of!951* 

Q And do you knew when he got out on that occasion? 

A Why that would have been May 14, 1951. 

i 

Q That is right* Now, let me go back and ask you this: Between the 
time in 1949, v/hen he got out of Saint Elizabeths, and early 1951 when he 
went back, can you remember what he was doing, where he was? Was he at home? 

A Well, he come in and out. He didn’t stay home at any time very 

much. He was just — he had gone off and stayed awhile and then he would go 
back. 

Q Did he conduct himself in the same way or differently from the (347) 
way he had conducted himself previously? 

A Well, he just didn’t do normal things, really. 

I 

Q After he got out from Saint Elizabeths in I lay of 1951, did he come 
home to live? 

A He was home for two weeks. 

Q Did he do or say anything unusual? 

A Yes, the very first day he came home — 

Q Strike that. Just a minute. 

Did you discuss his discharge with anyone at Saint Elizabeths 

Hospital? 
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A It must have been at least 20 minutes to a half hour. (344) 

Q Where did the doctor live with relation to your home? 

A Well, this doctor was out on 16th Street beyond the Broadmoor 
Apartments. 

Q Beyond what? 

A The Broadmoor Apartments. 

Q Isn’t the Broadmoor on Connecticut Avenue? 

A Yes, out that way. 

Q A doctor on Connecticut Avenue? 

A Yes. 

Q Beyond the Broadmoor? 

A That is right. 

Q Do you know if he came from home that night? 

A Well, I called the number that the medical board had given me and 
it was in Doctor Hobart’s office, I am sure. He was an associate. 

Q Mrs. Durham, following that attempted suicide, what did you do 
about Monte, if anything? 

A Well, I had him sent over to Gallinger Hospital for observation. 

Q And following his observation at Gallinger Hospital, where (345) 
did he go? 

A Saint Elizabeths. 

Q Do you know approximately how long he remained at Saint Elizabeths? 
A I think he went there in September and they discharged him around 
the last of November, the latter part of November of that year. 

Q After ho got out of Saint Elizabeths in November of 1947, did 
there come a time when he went back to Saint Elizabeths? 

A Yes, he went back in ’48. 

O Do you know approximately when? 

A I don’t know whether it was — it must have been in late summer. 

Q Do you know how long he remained in Saint Elizabeths following 
his going there in 1948? 

A I think around 15 months. 

Q When did he get out, if you know? If you don’t know the exact 
date, you just say that and we will move on. 

A I believe in ’49. 

Q Sometime in ’49. 
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Q And after that# what did he do? Do you remember what he did (345) 

during that period after he got out of Saint Elizabeths in 1949? Was he 
living with his wife? 

A No. (346) 

Q When did he and his wife separate? 

A Let’s see — 

Q Let me put it to you this way: Do you know about how long they 
stayed together? 

A They didn’t stay together over six months. 

Q Do you know if they have lived together since they separated? 

A No# they haven’t* 

Q Do you know wta he went back to Saint Elizabeths after being 
released in July of 1949? 

A He went back in Saint Elizabeths in 1950. 

Q Do you know when in 1950? 

A 1951 — I don’t know which it was. 

Q Do you know when it was, the early part of the year? 

A I think it was the early part ofl951. 

Q And do you know when he got out on that occasion? 

A Why that would have been Hay 14# 1951. 

Q That is right. Now# let me go back and ask you this: Between the 

time in 1949# v/hen he got out of Saint Elizabeths# and early 1951 when he 

j 

went back# can you remember what he was doing# where he was? Was he at home? 

A Well# he come in and out. He didn’t stay home at any time very 

much. He was just — he had gone off and stayed awhile and then he would go 
back. 

Q Did he conduct himself in the same way or differently from the (347) 
way he had conducted himself previously? 

A Well, he just didn’t do normal things# really. 

Q After he got out from Saint Elizabeths in Hay of 1951# did he come 

home to live? 

A He was home for two weeks. 

Q Did he do or say anything unusual? 

A Tes, the very first day he came home — 

! 

Q Strike that. Just a minute. 

Did you discuss his discharge with anyone at Saint El iz abeths 

Hospital? 
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Yiim all the time and that they were just spying on him every move he (350) 
made, and he just couldn’t work under those conditions. 

Q VThat did he do after he quit the job at Peoples Drug Store? 

A Well, he left home and he went — the next I heard of him he was 
down in Augusta, Georgia. 

Q You say you mean from him or of him? 

A From him, when I heard from Monte. He called me. 

Q When did he next come home? 

A It was around the last of June. 

Q And what happened on that occasion when he came home? 

A Well, he came home and he wanted me to pack him a bag. He said he 

was going back to Georgia; that he had a job. So I packed him a bag with 
his slacks and shirts and socks, what he needed, and he left on the 3rd of 
July, and then I didn’t see Monte any more until the 11th of July, 1951. 

Q Where did you see him then? (351) 

A He came back home that evening, the 11th, and ho stayed all night. 

Q Was there anything unusual about his appearance or his conduct 
on the earlier occasion when he came home and wanted you to pack a bag for 
him; that was late in June, I think you said? 

A Well, he was just so restless that he just couldn’t sit down. 

Well, he couldn’t sit long enough to eat his dinner, to tell you the honest 
truth. 

Q When you saw him on the 11th, was there anything unusual about his 
appearance or the way he acted or what he said? 

A Yes. He came in and I asked him, I said, "Well, Monte, where are 
your clothes? Didn’t you bring your clothes home with you? He said, "They 
are over in the locker at Union Station." 

So, I said, "Well, don’t you think you better go get them," because 
they were too nice of clothes to lose. And he said, "I haven’t got the carfare 
to go back." 

So I gave him bus fare to go back to the station and get his clothes 
and he came back in about an hour and he said, "They won’t let me get my 
clothes out of the locker until tomorrow morning." 

Q How did he appear at that time? 

A Well, he just — he seemed awfully depressed. (352) 

So then he got ready and went to bed, and I went — 

Q Was this on the 11th? 
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A 


The naval discharge'^ you Bean? " r (347) 

•; Q In May of »51? 

A Oh, yes. . 

Q I can’t ask you what you said. I just want to know if you discussed 
it with them? 

A Oh, yes, I did. 

Q Mrs. Durham, how often did you see Monte while he was confined (345) 
from September, 1947, until May of 1951? 

i 

A Well, I visited him every chance I got. 

Q Can you tell us approximately on the average how often that was? 

A Well, in the hospital I would go maybe taro and three times a week. 

Q And when he was at the Jail? 

A Once a week. I was only allowed once a week at the jail. (349) 

Q Whom did you go to visit him with? , 

A Well, sometimes if my husband was home he would go with me, and 
my oldest son, Adrian, every time that he was off from work he would take me 
over; and if not, I would go alone. 

Q When Monte got out of Saint Elizabeths in i % iay of 1951 did you notice 
anything unusual about the way he acted or what he said? 

A Why, yes. 

Q Will you tell us what it was? 

A Well, when he first came in that afternoon I brought him home from 
the hospital and as soon as we got in he went in his bedroom and he said, 
"Mother, you have got to have a steel door put up to my bedroom and steel bars 
at my windows." I thought he was kidding at first and he said, "Well, I will 
have to have them because I cannot sleep with the neighbors peeking in at me 
because they just want to check up on me and see what I am doing." 

j 

Q Do you think of anything else at this point that was unusual that 
he did or said at that time? 

A Well, the two weeks he was home he harped on that and so I would 
just kind of laugh it off and he said, "Mother, if you don’t attend to this, 

I am going to ask the janitor and ask him to do it for you." (351) 

Q Did ibnte go to work after his release from Saint Elizabeths? 

A He worked two weeks at People Drug Store at Dupont Circle. 

Q Did he tell you why he left there? 

A Yes, he said that he just couldn’t work; that people was just watching 
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(352) 


A That is the 11th, yes. 

Q 7/hat time of day or night was it? 

A Well, it was about 8:30* 

0. At night? 

A Yes, in the evening. 

Q What happened then? 

A Well, he went on to bed and I went in and talked to him and I said, 
"Monte, are you in any trouble?" And he says, "No." And he says — 

Q Why did you ask him that? 

A Because he was so moody and depressed like he didn’t have a friend 
in the world. He just looked terrible. 

PAS :UALE D’AMBROSIO (372) 

was called as a witness in rebuttal on behalf of the Government and, having 
been previously duly sworn, was examined and testified further as follows: 

DIRECT EXAMINATION 

BY MR. MCLAUGHLIN: 

Q Nov/, Officer, your name is what? 

A Pasquale D’Ambrosio. 

. Q And you are a member of the Metropolitan Police Department? 

* 

A Yes, I am. 

Q And assigned to what precinct? 

A Number 7 Precinct. 

Q Were you so assigned on July 13, 1951? 

A Yes, I was. 

Q Now, recalling your attention to that date, did there come a time 
when you saw the defendant, Monte Durham? 

A Yes, I did. 

Q And what time did you see him? 

A It was approximately 4:30 in the morning. 

Q And how long from 4:30 a. m. in the morning of July 13 of 1951 — 
how long after that was the defendant — no — 

MR. SACHS: May we approach the bench? 

(At the bench:) (373) 

MR* SACHS: Your Honor, I think that Mr. McLaughlin is going to question 
this officer now in a way to bring out evidence of other offenses that they 
were questioning this man about* 
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(373) 


MR* McLAUGHLIN: No, do. 

MR. SACHS: That is all 1 was worried about* I thought that was clear —» 

I am sorry to interrupt. 

(Id open court:) 

BY HR. HcLAUGHLIN: 

Q Now, from 4:00 a. m. in the morning on the morning of July 13, 1951, 
was this defendant — how long after that time was this defendant in your 
company? 

A He was in my company until he was presented to the court. 

Q Well, what time? 

A I believe that was approximately 11:30 that day. 

Q That was 11:30 in the morning, a. m.? 

A Yes, sir. 

Q And had he been in your continuous company from 4:00 a. m* until 
11:00 a. m. on that date, July 13, 1951? 

A He was. 

Q And during that period of time did you tall: to him? Just answer 
that yes or no. 

A Yes. 

Q And during that period of time did he talk to you? (374) 

A Yes, he talked, yes. 

THE COURT: Make your answers responsive. Don*t go beyond the questions, 
please. 

THE T/ITNESS: Yes. 

BY MR. McLAUGHLIN: 

Q And during that period of time did you remain in Number 7 Precinct; 
just answer that yes or no? 

A No. 

Q And during that period of time did there come a time when you v/ent 
in different sections of Washington — I might be a little leading. Your 
Honor, but I want to be cautious — just answer that yes or no? 

MR. SACHS: May we approach the bench? 

(At the bench:) 

MR* SACHS: Your Honor, I think that Mr. McLaughlin has done what I was 
afraid he was going to do, and I think he has suggested other offenses to 
this jury. 
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THE COURT: Because he asked if he went in different sections of (374) 
the city? 

MR, SACHS: Yes, sir, because he talked to him all the time. 

MR. McLAUGHLIN: I just want to show that they didn’t remain in the precinct. 
They went out. That is all. 

MR. SACHS: I suggest that the Government is confronted with (375) 

a dilemma at this point. They may want to prove that they were with him in 
close association with him, but if they do they are going to prove other of¬ 
fenses which are inadmissible. 

MR. McLAUGHLIN: I am stopping this. 

MR. SACHS: Or other charges. 

HR. MCLAUGHLIN: I haven’t shown it so far. 

THE COURT: Well, then, your next question would be whether or not he was 
coherent and rational and so on. 

MR. SACHS: I want my objection to be on the record. Your Honor. 

THE COURT: To what? 

MR. SACHS: To questions he had already asked. I think he had already gone 
further than he should have. 

THE COURT: Overruled. 

(In open court:) 

BY MR. McLAUGHLIN: 

Q Now, during the time that you were in the company of the defendant, 
would you say he was rational? 

MR. SACHS: If Your Honor please, I suggest that is a leading question. 

MR. McLAUGHLIN: All right. I will ask you this question: 

BY MR. McLAUGHLIN: 

Q From the time that you were in the company of the defendant (376) 
that morning, would you say that he was of sound or of unsound mind? 

O I would say he was of sound mind. 

MR. McLAUGHLIN: That is all. 

CROSS EXAMINATION 

BY MR. SACHS: 

Q But you can’t remember whether you were with him at 4:00 o’clock or 
4:30, can you? 

A It was shortly — it was approximately 4:10 when I came to the 
station, sir. 

MR. SACHS: I have no other questions. 
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MR. McLADGHLIN: I have one question I overlooked. Your Honor 


(376) 


THE COURT: All right. 

FURTHER DIRECT EXAMINATION 

BY MR. McLADGHLIN: 

Q During the time, that you say you talked to the defendant; is that 
right? 

A Yes, sir. 

Q Now, did there cone a time, any time, in that conversation with 
the defendant that Doctor Perretti*s or Doctor Gilbert*s name was mentioned? 

THE COURT: Yes, or no? 

THE WITNESS: No. 

BY MR. McLADGHLIN: 

Q Was there anything said at that time by the defendant that (377) 
the Saint Elizabeths Hospital was mentioned? 

A Yes, there was. 

Q What was that? 

A He stated that he had been confined there and that he would 
probably go back there again. 

MR. McLADGHLIN: That is all. Your Honor. 

DOCTOR FRANCIS JOHN TARTAGLINO (378) 

was called as a witness in rebuttal on behalf of the Government and, after 
having been duly sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q Doctor, your full name is what? 

A Francis Tartaglino, T-a-r-t-a-g-l-i-n -.o. 

Q And, Doctor, are you a medical doctor? 

A Yes, sir. 

Q And have you specialized in any branch of medicine? 

A I have over 25 years* experience in psychiatry. 

q And Ifiat 25 years* experience was obtained where? 

'• A Saint Elizabeths Hospital. (379) 

Q Have you been with Saint Elizabeths, Doctor, for 25 years? 

A Since 1928, but I served a two-year internship in medicine and 
surgery at the same hospital. 

m. SACHS: Your Honor, we will stipulate the Doctor*® qualifications. 


34 






(379) 





1 * 


*• 


- v 


> 


■> 




MR. MCLAUGHLIN: All right. 

BY MR. McLAUGHLIN: 

Q Now, Doctor, recalling your attention to the year of 1951, did 
there cone a time when you saw the defendant, Monte Durham? 

A Yes, I did see him at that time in what we call an admission 
conference. I think perhaps I should explain that in a few words. 

THE COURT: You just answer the questions. Doctor. You can depend on the 
District Attorney to "bring out what is requisite. 

BY MR. McLAUGHLIN: 

Q Now, Doctor, do you recall whether or not you saw the defendant, 

Monte Durham, in April of 1951? 

A I did. 

Q And did you have an occasion to examine him at that time in April 
of 1951? 

A Yes, sir. 

Q And as a result of the examination of the defendant, Monte (380) 
Durham, in 1951 did you come to any conclusion or any opinion as to his 
sound or unsound mind? 

A I did. 

Q And what opinion did you come to? 

A He was diagnosed psychopathic personality hut with no psychosis. 

Q And that was you say no psychosis? 

A That is right. 

Q Now, did there come a time in April — after April — 

THE COURT: Are you going to ask him to give his definition of a 
psychopathic personality? 

BY MR. McLAUGHLIN: 

Q What is your definition of a psychopathic personality? 

A We look upon a psychopathic personality as an individual who in 
his early youths is incorrigible and delinquent, gets into frequent difficulty 
with the authorities, and as he grows older he continues that. Such patients are 
emotionally unstable and they may break when they get into serious difficulty. 
When they do break mentally, it is a short-lived affair. It is a psychosis 
that may last anywhere from a period of weeks to several months. When the 
stress is removed they get over it hurriedly. 

THE COURT: Now, your definition of a psychosis is a mental disease (381) 
or disorder? 
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A THE WITNESS: Yes, sir 
by mr. McLaughlin: 


(381) 


Q So at that time in your opinion he was not suffering from a mental 
disease or mental disorder; is that right. Doctor? 

i 

A That is right. 

Q And there did come a time. Doctor, when the defendant was dis¬ 
charged from the hospital? 

A Yes, he was discharged on May 14, 1951, into the custody of his 
mother. 

Q And did you discharge him? 

A I approved the recommendation. I didn't see him since April 26. 

Q And is it your opinion that on May 14, 1951, when he was dis¬ 

charged from the Saint Elizabeths Hospital that he was of sound mind? 


A On the basis of his record, yes, sir. 

MR. McLAUGHLIN: That is all. Your Honor. 

CROSS EXAMINATION 

BY MR. SACKS: 

Q You say. Doctor, that he was of sound mind on May 14, 1951? 
A On the basis of his record, I approved the recommendation. 

Q And you felt that he was of sound mind when you saw him on 

May 14, 1951 — on April — in April? 

J 

A That is right, April 26. 

Q April 26? 


(382) 


A That is right. 


Q Hew many times had you seen him prior to and including April 26, 1951? 

A I only saw him that one time. I was the presiding officer at a 

j 

staff conference. 

Q So that your opinion that he was of sound mind on April 26, 1951, 
was based on the one observation of him that day? 


A That is right. 

; 

Q How long did you have him under observation that day? 

I 

A Oh, I would say an hour. 

Q And who was present during that hour? 

A There were six physicians including myself. 

Q And was it on the basis then of that observation that you concluded 

that he was of sound mind on that day? 

A That, and also the information in the records. 
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Q Now, Doctor, you said as you defined a psychopathic per- (382) 

sonality — at least I understood you to say — that this was a person who 
might break down under pressure? 

A That is right. 

Q And I understand you to say that such person might develop a (383) 
psychosis, or in other words a mental disease or disorder, that in other 
words that such a person was particularly susceptible, or am I fair in 
saying that what you said was that such a person was particularly susceptible 
to acquiring a psychosis? 

A Some of them are. 

Q And I believe you said that the psychosis, which such a person 
might develop, would be apt to continue for a short time and then the person 
would recover? 

A That is right. 

Q So then. Doctor — let me ask you this question: Have you ever 
expressed an opinion that this defendant was psychotic; that he had a mental 
disease or disorder at any time? 

A Yes, I did. 

Q When was that? 

A I knew him again between the period of October 26, 1951, until 
February 18, 1953, and at that time he was examined — I examined him on 
February 19, 1952, and we called him at that time a psychosis with a 
psychopathic personality. 

Q Now, has there been any other occasion when you have formed an 
opinion that this man had a mental disease? 

A Yes, there was still another time between the period of April (384) 
24, 1948, and July 22, 1949, I called him psychosis with psychotic personality. 

(Jury withdraws from courtroom.) (386) 

MR. SACHS: Your Honor, I didn't think that we would terminate this 
morning so I don't have with me the Curley case — I imagine though Your 
Honor is quite familiar with it — and that sets up the rule to guide The 
Court in ruling on a section for judgment of acquittal at this stage of the 
case. 

As I understand that rule, it is that The Court should grant a motion 
for judgment of acquittal if all reasonable people would agree that there is 
a reasonable doubt as to the defendant's guilt. 


In this particular case I think that means that The Court should (386) 


grant a motion for judgment of acquittal if all reasonable people would 
agree that there is a doubt, that there is a reasonable doubt that the 
defendant was sane, and I submit to The Court that we are well within the 
test of that rule. 

I submit to The Court that there is only one bit of evidence to (387) 
contradict the overwhelming burden of the evidence which is to the effect 
that this defendant was insane* And the only evidence that, as I view the 
case, could create a reasonable doubt is the few words spoken by Officer 
D'Ambrosio in the rebuttal case* 

Doctor Tartaglino, in my opinion, clearly substantiated the defense 

because he defined psychopathic personality in a way to open up the possi- 

! 

billty that the defendant acquired a psychosis during the short period 
after he got out of the hospital in July, 1951. And he also admitted himself 
that on at least two other occasions he had thought the defendant to be 
psychotic. 

So that the only evidence which could create a reasonable doubt, unless 
I am mistaken, is the testimony of the Officer that he spent from the hours 
of 4:00 or 4:30 to 11:00 or 11:30 on the day of the crime with the defendant. 


and that in his opinion the defendant was of sound mind. 

I submit to The Court, first, that the Officer, being a lay witness, 
is not entitled to as much weight as though he had been a psychiatrist and 
had conducted a psychiatric examination during that period* Especially is 
that true because the evidence in this case su ppor t s our general knowledge 
that a person may be psychotic and yet may be intelligent — in fact. 


cunning — may have a perfect memory, even a super memory, a super intel¬ 
ligence in some regards. So the fact that in the opinion of this lay (388) 
witness the defendant appeared of sound mind is entitled to little if any 


weight, and in any event is insufficient to create a reasonable doubt in 
the face of Doctor Gilbert's unequivocal testimony, supported by Doctor 
Tartaglino himself, who certainly corroborated in general the possibility 
that the man was insane in July, and the extensive testimony by the family 


showing the long history of irrational conduct — at least up through the 
time when he was finally committed to the hospital* 

On that ground, if it please the Court, we ask for a judgment of 
acquittal. 

THE COURT: The motion is denied. 
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THE COURT: You have some other prayers? (391) 

MR. SACHS: I wrote up some prayers, which to some extent you may have 
overruled, and I wanted something to remind me of these points. 

THE COURT: All right. Now, we are on number three. (396) 

Veil, I will not give three. I will certainly tell this jury if they 
find this defendant not guilty by reason of insanity that I shall commit him 
to Saint Elizabeths Hospital pursuant to law, and that Saint Elizabeths 
Hospital of course then will determine whether he shall be discharged, (397) 
and if he is discharged — if they maintain their present view as to his 
mental condition, he will be discharged. 

That certainly is the law. 

MR. SACHS: I wouldn’t want Your Honor to say that because I wouldn't 
want Your Honor to do that. 

THE COURT: Why not? 

MR. SACHS: Because I think that the Court has the discretion as to 
whether he should be sent to Saint Elizabeths or not. 

THE COURT: I will exercise that discretion right now. 

MR. SACHS: I will want to argue .— 

THE COURT: I have never in my life, where a defendant is found not guilty 
by reason of insanity, discharged that defendant to society. I have allowed 
the experts to determine when that should be done. 

MR. SACHS: I would like to draw Your Honor’s attention to one thing 
that I think will distinguish this case from all other cases. 

THE COURT: Yes. 

MR. SACHS: That is this defendant is on bond following a hearing to 
determine his mental competency, and I want to be in a position to argue to 
Your Honor that the matter of his release is res judicata, but I don’t think 
we have to decide that at this point. 

THE COURT: Well, I certainly am not disposed to grant any such (398) 
prayer as this, but my disposition is to say the contrary. I don't want 
that jury to be in the dark about it. They ought to know what the facts are. 

MR. SACHS: I am in a very strange position now. 

THE COURT: I understand. 

MR. SACHS: If Your Honor gives that instruction it will be better — the 
one that you mentioned — it will be better for me, but I must object to it if 
then it is going to be used against me to say that he can't be released. 

THE COURT: Well, we will take up that matter when it arises. 


MR. SACHS: Well, on that ground — (398) 

THE COURT: I haven't heard you on that, but I wouldn't be too optimistic 

i 

on any such point of view. 

Do you object to — 

MR. McLAtJGHLIN: Yes, Your Honor. 

THE COURT: I am not surprised. 

MR. SACHS: I am not doing very well with my instructions. 

THE COURT: Denied. In other words, I don't think the jury should be 
kept in the dark about this thing. Otherwise, they conjecture out in the jury 
room and say, "Well, now, what happens if we find him not guilty by reason 

i 

of insanity?" I think they ought to know what is going to happen. 

MR. SACHS: Well, that is exactly why I submitted the instruction. (399) 
THE COURT: You told me that would be a matter for me to decide later 
on and it has nothing to do with their decision. I think it does have 
something to do with their decision, to know what the judge is going to do. 

j 

MR. SACHS: Well, I think I made ny position clear. It is going to help 
me before the jury, but I don't want it to hurt me later. 

(At the bench:) (430) 

THE COURT: In working out my charge, I felt it was desirable for me to 
trace what had occurred in this case so the jury wouldn't be confused about 
it as I think they might possibly be at this stage of the case. 

So I intended to say to them first that he was indicted, and then what 
took place on August 16 after the indictment, and so on, and finally (431) 
get down to this point: 

"It further appears that on February 12, 1953, the Court was 
advised by the Acting Superintendent of Saint Elizabeths Hospital that 
the defendant was mentally competent to stand trial and able to consult 
with counsel and properly assist in his defense. 

"Following this certification, certain proceedings were had and 

; 

this case was calendared for trial. We are now engaged in the trial so 
ordered." 

I didn't think I should go into the fact that in the case a jury had 
returned a verdict of guilty and the case had been appealed, do you? 

MR. SACHS: I don't know what the effect would be if you did that, but 
I think it is just as well not to. 

THE CCXJRT: It is a matter of record, but is hasn't been offered in 
evidence and I doubt whether it should be received. 
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MR. SACHS: That is all right with me. (431) 

THE COURT: Then it would be satisfactory for me to say that on February 


12 the authorities at Saint Elizabeths found him mentally competent to stand 
trial, because that is in the Silk letter, which was not received in evidence 
but as I recall it you referred to it and then Mr. McLaughlin was rather 
hurt that you put it in when you said that you wouldn’t. (432) 

MR. SACHS: I thought it was in but it didn't make any difference to me. 

THE COURT: The Silk letter? 

MR. SACHS: I know I put at least one of them in. I at least thought I had. 

THE COURT: The reason you didn't put it in is because it is against you. 

MR. SACHS: Just that one part. 

THE COURT: I mean the whole Silk letter. 

MR. SACHS: It may be none of it went in because I didn't want that part in. 

THE COURT: I wanted to make reference to it some way or other to show 
that Saint Elizabeths had found him mentally competent to stand trial, without 
stepping outside of the record. That had been put in. I made that statement 
that on February 12, he was found to be mentally competent to stand trial. 

And then to brook over the two-year period between February 12, 1953, to date, 

I said simply that certain proceedings were had. 

MR. SACHS: Well, you know there is evidence in here there was testimony 
at a previous trial. 

THE COURT: "Certain proceedings being had" would cover that. 

MR. SACHS: That is fine. 

CHARGE TO THE JURY (441) 

THE COURT: (Pine, J.) Members of the jury, the taking of testimony has 
been completed and the summations of counsel have been concluded. It now 
becomes my duty and responsibility to charge the jury. 

As you know from your long experience as jurors, it is the judge's duty 
at this stage of the case to give you the principles of law applicable to 
the case. It is your duty to follow the law as I give it to you and to be 
guided and governed by it in your deliberations and in the determination of 
your verdict. 

The indictment, which you will take with you to the jury room, charges 
the defendant with the commission of two offenses on July 13, 1951. The first 
count charges the offense of housebreaking, and the second count charges the 

offense of grand larceny. This second offense was reduced to petty larceny 
at the beginning of the trial when the District Attorney conceded that the 
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value of the property allegedly taken was below that of $100, which (441) 

would make the offense if committed petty larceny. So you have two charges 
before you, namely, housebreaking and petty larceny. Those charges are con¬ 
tained in counts one and two of the indictment, respectively. 

You will take the indictment to the jury room with you, and you (442) 

will notice that there are four defendants named in the indictment including 
the defendant on trial, Monte Durham. The cases against the other defendants 
have been disposed of and you are not required to. make any determination as 
to their guilt or innocence. The only case before you is that of the case 
against Monte W. Durham. It will be your duty to determine whether he is 
guilty Or innocent on each count and render your verdict on each count 
separately. You will take up each count separately and reach your conclusion 
on each count separately. 

Now, in reaching that conclusion you will be required to ascertain the 
facts. You are the judges of the facts. You are the sole judges of the facts. 
In determining the facts you will look to one source only, namely, the 
evidence and inferences reasonably deducible from the evidence. The evidence 
consists of the testimony of witnesses who have appeared before you in open 
court, and the exhibits, and nothing else. 

You will not guess. You will not speculate. You will not conjecture. 

That does not mean that in weighing the credibility of the witnesses you are 
required to put aside your consnon sense or your experiences in life. You 
should draw them into play when you weigh and evaluate the testimony of the 
witnesses who have appeared before you. 

And in evaluating the testimony of witnesses and in determining (443) 
their credibility, you will take also into consideration their manner and 
demeanor and conduct on the witness stand, whether they appeared to you to be 
truth telling persons or otherwise, their memory or their lack of memory, 
their ability or lack of ability to see and hear the things about which 
they testified, their ability or lack of ability to express to you through 
the medium of words what they have seen or heard, any bias or prejudice 

j 

which may have colored or perverted their testimony, and any interest in 
the outcome of the case which may have distorted or colored their testimony, 
and any other factors which you as reasonable people take into consideration 
when you determine whether a statement under oath is true or untrue, or true 
or half true. 
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(443) 



In performing your duty you will not let sympathy or prejudice 
influence your judgment in the slightest degree. You are the fact finders. 

You will approach your task and perform your task fairly, impartially, 
objectively, and unemotionally. And when I say fairly and impartially, I 
mean fair to both sides and impartial to both sides. 

Nov/, the defendant has not taken the witness stand. The fact that he 
did not take the witness stand raises no inference whatever against him. 

It was his right to remain from the stand, and no adverse inference may be 
raised in your minds by reason of his failure to take the stand. 

If you believe that either side to this controversy has failed to (444) 
produce a witness or testimony, which was peculiarly available to that side, 
and has given no satisfactory explanation for failing to produce that witness, 
you may infer that that witness, if called, or that testimony, if produced, 
would be unfavorable to the party failing to call the witness or produce 
the testimony. 

The burden of proof rests upon the Government, by which is meant that 
the Government has the burden of establishing the essential elements of 
the offense or offenses in this case charged. 

This defendant, as all defendants, enters the case clothed with the 
presumption of innocence. That presumption abides with him throughout the 
trial until it has been overcome by evidence which convinces you of guilt 
beyond a reasonable doubt. 

A reasonable doubt is such a doubt as would cause a juror, after a 
careful and candid consideration and comparison of the evidence, to be so 
undecided that he cannot say that he has an abiding conviction of the de¬ 
fendant's guilt. It is such a doubt as would cause a reasonable person to 
hesitate or pause in the graver or more important transactions of life. 
However, it is not a whimsical doubt, nor a fanciful doubt, nor a doubt 
based on groundless conjecture. As the name implies, it is a doubt based 
upon reason, a doubt for which you can give a reason on consideration of (445) 
the evidence or lack of evidence. The Government is not required to establish 
guilt to an absolute certainty nor to a mathematical certainty. Its burden 
is to establish guilt beyond a reasonable doubt. 

Now, you should give careful consideration to the summations of counsel, 

bearing in mind however that each is an advocate of his particular side. 

What counsel have said is not evidence, ’//hat I may say to you in respect 
of the case is not evidence. And if your recollection differs from what they 
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have said or what I shall say, it is your recollection that is con- (445) 
trolling and not theirs or mine. And if in commenting on the evidence you 
feel that I have any views on one side or the other in this case, you should 
put that view aside and not take your cue from the judge. Because in com¬ 
menting on the evidence, I am only attempting to assist you in understanding 
what I consider to be the crucial issues in this case, the critical issues 
in the case, and not for the 1 'purpose of influencing your judgment on the 
facts because, as I have told you, you are the sole judges of the facts. 

Now, I have granted one prayer, which the defendant requested, which 
I shall now read to you: 

"You are instructed that in any judicial proceeding, a party who 
produces a witness vouches for the credibility of the witness' test- 
mony." 

That is the end of the prayer. But that applies, however, to vouch- (446) 

ing for credibility at the time the witness is produced and not at any other 
time. 

Now, it appears that the indictment in this case was returned on August 

j 

8, 1951; that thereafter on August 16, 1951, upon oral motion of counsel for 

j 

the defendant. The Court ordered that the physicians of the psychiatric 
staff of the then Gallinger Municipal Hospital make a personal examination 
of the defendant and file a written report of their examination stating 
their conclusions as to whether the defendant was of sound or unsound mind; 
that such examinations were made by these physicians and reports made by 
them in which they stated that it was their opinion that the defendant was of 
unsound mind as of October, 1951, the offense charged being committed on 
July 13, 1951; that thereafter on October 16, 1951, a hearing was held by 
The Court for the purpose of determining whether the defendant was then 
presently insane or otherwise so mentally incompetent as to be unable to 

i 

understand the proceedings against him and to assist in the preparation of 
his defense; and, that upon consideration of the testimony adduced at that 
hearing. The Court found the defendant was then insane and otherwise 
mentally incompetent, or so mentally incompetent as to be unable to under¬ 
stand the proceedings against him or properly assist in his own defense. 

And The Court ordered that the defendant be committed to the custody of (447) 
the Attorney General until such time as he shall be mentally competent to 
stand trial, or until the pending charges against him are disposed of 
according to law. 
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Pursuant to that Court order, the defendant was committed to Saint (447) 
Elizabeths Hospital. 

It further appears that on February 12, 1953, The Court was advised by 
the acting superintendent of Saint Elizabeths Hospital that the defendant 
was mentally competent to stand trial and able to consult with counsel and 
properly assist in his defense. And following this certification, certain 
proceedings were had and his case calendared for trial. We are now engaged 
in the trial which was calendared and it will soon be your responsibility 
to determine the verdict. 

Now, among the witnesses who appeared in this case were members of the 
medical profession specializing in the science of Psychiatry. Such a witness 
is usually referred to as an expert witness. A person, who by education, 
study, and experience has become an expert in any art or science or profession 
and who is called as a witness, may give his opinion as to any such matter 
in which he is versed and which is material to the case. 

You should consider this expert testimony and weigh the reasons, if 
any are given, for it. You are not, however, bound by such opinion. You 
may give it such weight as you deem it entitled to receive whether that be 
great or slight, and you may reject it if in your judgment the reasons for 
it are unsound. (448) 

You have also heard the testimony of certain lay persons in respect 
of the defendant’s mental condition. Now, normally, opinion testimony of 
that kind is not admissible in evidence, or rather opinion testimony is not 
admissible in evidence. But there is an exception to that rule and that is 
in cases where the issue is one of sanity or insanity, and then opinion 
testimony of lay persons may be received in evidence and considered by a 
jury. And for that reason the testimony of these lay persons was received. 

In weighing the testimony of these lay persons, and the professional 
experts as well, it is proper for you to consider all the surrounding cir¬ 
cumstances as to each witness, their opportunity of knowing about the 
matters concerning which they testify, their willingness to expound fairly 
in reference to their expert knowledge, the reasons given by them for their 
testimony, and the basis for their conclusions. 

While you should consider the opinions of these witnesses, as I have 
told you, you are not bound to follow the conclusions of any one of them 
because in the final analysis the issue of insanity, which has been raised 
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in this case, like that of all other issues of fact is to be deter¬ 
mined by you, the jury. 

And in reaching your conclusions, it is not necessary for you to (449) 
determine the type of mental disease or disorder, if any, of which the 
defendant was suffering at the time of the alleged commission of the offenses 
charged in the indictment. You should, however, consider the testimony as to 
the type of mental diseases or disorders but a determination on that point, 
if you find that he was suffering from a mental disease or disorder, is not 

i 

required by you. 

Now, the fact that the defendant has been indicted is not to be taken 
as an indication of guilt. The only purpose of an indictment is to inform a 
defendant of the charge against him and to place him on trial. An indictment 
is not evidence. 

The defendant, having offered evidence that he was insane at the time 
of the commission of the offense, namely, July 13, 1951, it will be necessary 
for you to determine whether he was sane or insane at that time. For when a 
man is put to trial on a criminal charge, his sanity is presumed and there¬ 
fore the Government does not ordinarily have to introduce evidence on the 
subject. However, when, as in this case, the issue of the defendant's sanity 
is raised by the introduction of evidence on behalf of the defendant, this 
presumption disappears and has no evidential weight, and the Government has 
the burden of proving beyond a reasonable doubt that the defendant was sane 
at the time of the commission of the crime. (450) 

If you believe beyond a reasonable doubt that the accused was not 
suffering from a diseased or defective mental condition at the time he com¬ 
mitted the criminal act charged, if you find he did commit it, you may find him 
guilty, if the other elements of the offense have been established. 

If you believe he was suffering from a diseased or defective mental 
condition when he committed the act, if you find he did commit the act, 
but believe beyond a reasonable doubt that the act was not the product of 
such mental abnormality, you may find him guilty, if you find that the 
essential elements of the offense have been established. 

Unless you believe beyond a reasonable doubt that he was not suffering 
from a diseased or defective mental condition, or that the act was not the 
product of such abnormality, you must find the defendant not guilty by 
reason of insanity. 
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Thus, your task will not be completed upon finding, if you do find, (450) 
that the accused suffered from a mental disease or defect. He would still 
be responsible for his unlawful act, if you find he committed it, if there 
was no causal connection connection between such abnormality and the act. 

If you find the defendant not guilty by reason of insanity, you (451) 
will render a verdict of not guilty by reason of insanity. 

If you do not so find, then you will proceed to determine whether he 
is guilty or innocent of one or both of the offenses charged on the basis of 
the same act. 

Now, as I see this case, there are two principal issues for you to 
determine. The first is his mental condition and the second is whether he 
committed the offenses charged or whether he is innocent of them. 

In view of what I said and in view of what has been said by counsel 
in their summations, I do not think that it would be helpful to you if I 
elaborated any further. I have given the criterion to be used by you and 
the standard to be used by you on the issue of insanity. 

Now, on the issue of guilt or innocence of the offenses charged, the 
essential elements of the first count or the housebreaking count, if you do 
not find the defendant not guilty by reason of insanity, are as follows: 

First, that the defendant broke and entered or entered without breaking, 
either alone or in concert with others, the place described in the indictment; 

Second, that the place entered was occupied or belonged to the com¬ 
plaining witness; and. 

Third, that he intended to steal or commit the offense of larceny, the 
elements of which I shall give you in respect to the second count. (452) 

The elements of the second count, or the petty larceny count as it now 
is, if you do not find the defendant not guilty by reason of insanity, are 
as follows: 

First, that the defendant took the property described in the indictment 
or some part of it, that is, that he secured dominion or control over it; 

Second, that he did so either alone or acting in concert with others; 

Third, that the property possessed some value; 

Fourth, that he took it by trespass, which means without the consent 

of the prosecuting witness and from the possession of the prosecuting witness. 

Possession of property in one’s house satisfies the requirement of this 

element, or possession of property in one’s home satisfies the requirement 
of this element of possession; 
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Fifth, that the defendant carried the property away, that is, he (452) 

* 

moved it from the place it occupied at the time of the taking and took it 
to some other place. The distance need not he great, only that there he 
some distance; and 

Sixth, that the defendant had an intent to steal, that is, the intent 
to deprive the owner permanently of the property described, and fraudulently 
to convert it to his own use. 

If you find that each and every of the essential elements of either (453) 

* 

or both counts have been established beyond a reasonable doubt, your verdict 
will be guilty on such count or counts. 

If you find that any of the essential elements of either or both of 
the counts in this indictment have net been established beyond a reasonable 
doubt, your verdict will be not guilty on such count or counts. 

Your verdict will be one of the following: Either guilty; not guilty 
by reason of insanity; or not guilty. 

If your verdict is not guilty by reason of insanity, the Court will 
make an order which will result in defendant's return to Saint Elizabeths 
Hospital where he will remain unless and until it is determined by the 

i 

authorities of that hospital that he is of sound mind, at which time he will 

be released. If the authorities adhere to their last opinion on this point, 

* 

he will be released very shortly. 

When you go to your jury room you will first select your foreman, who 

I 

will preside over your deliberations and see to it that each of you is 
given a reasonable opportunity to express his views, to make his argument. 

When you have reached your verdict, which must be unanimous, you will make 
that fact known to the marshal, in whose custody you will be, and he will 
inform me that you have reached your verdict, and I shall then assemble 
counsel and receive it. The verdict will be announced by your foreman. If 
the jury is polled, each of you will be required to announced his (454) 

verdict separately. 

The verdict on each count will be, as I have said to you, one of the 
following: Either guilty; not guilty by reason of insanity; or not guilty. 

I will receive objections at the bench. 

(At the bench:) 

MR. SACHS: Your Honor, Mr. McLaughlin argued that the jury might find 
that there was a prison psychosis or malingering. I interrupted him so often 
I didn't want to interrupt him for that. It seems to me to be appropriate 
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( 454 ) 


to instruct the jury there is no evidence of prison psychosis or 
malingering. 

THE COURT: Well, I have told the jury that they must decide the case 
on the evidence and the evidence alone. I have told them what evidence is. 
During the course of the trial I instructed them that questions were not 
evidence. I don't think at this time I shall pick out any particular point 
and emphasize it. So your request is denied. 

MR. SACHES: I would like to renew my objection on the instruction 
concerning causal connection. We talked about that before and Your Honor 
felt that he had to give the instruction. I wanted to reserve my objection. 

THE COURT: The objection being there was not sufficient evidence of 
causation to justify — 

MR. SACHS: No evidence that there was no causal connection. There- (455) 
fore that issue should not have been left to the jury. 

THE COURT: All right. 

MR. SACHS: I have one other point. Your Honor instructed the jury if 
they find the defendant guilty by reason of — not guilty by reason of 
insanity, he would be sent to Saint Elizabeths; and if they adhered to their 
most recent opinion he would soon be acquitted. 

THE COURT: Released. 

MR. SACHS: I would like to ask — I am afraid the jury may have gathered 
from that that Your Honor thinks that is what will happen. 

THE COURT: Well, I do. 

MR. SACHS: Well, but that kind of defeats the purpose that I had in 
asking for the instruction that I originally asked for. Would Your Honor be 
willing to say that whether or not he is released by Saint Elizabeths will 
depend on his mental condition at the time he gets there? 

THE COURT: Any objection to that? 

MR. McLAUGHLIN: No, I have no objection to that. 

THE COURT: Very well. 

(In open court:) 

THE COURT: Members of the jury, counsel have asked me to add this.further 
instruction in relation to what I said to you as to what would happen in 
case you found the defendant not guilty by reason of insanity. (456) 

I told you that I would make an order which would result in the 
defendant being committed to Saint Elizabeths Hospital. I also told you that 


49 


he would remain there unless and until it was determined by the au- (456) 
thorities of the hospital that he was of sound mind, that if and when they 


so determine he was of sound mind he would be released. I also told you 
that if the authorities adhered to their last opinion on this point he will 
be released very shortly. 

Counsel have asked me to add and I do add and it is the law that his 
release will depend on his mental condition, or what the authorities find 
his mental condition to be, when he is received back at Saint Elizabeths, 
if that should be your verdict. 

Is that sufficient? 

MR. SACHS: Yes, sir. 

THE COURT: When I say if that should be your verdict, I mean if your 
verdict should be not guilty by reason of insanity. 

You may take the case. 


UNITED STATES DISTRICT COURT (459) 

FOR THE DISTRICT OF COLUMBIA FILED IN OPEN COURT 

! 

AUG 8-1951 
HARRY M. HULL, Clerk 


(Grand Jury Impanelled June 5, 1951 and Sworn in June 6, 1951) 


The United States of America 
v. 

Ir-MeRte-Wr-Buphaa 

2. James E. Bishop 1 & 2 

3. Clarence A. Sattervhite 1 & 2 

4. Wilson B. Davis 1 & 2 

The Grand Jury charges: 


) Criminal No. 1164-51 

j Grand Jury No. 1162-51 

) Housebreaking & Larceny 

j (22-1801,2201,2202 D.C.Code) 

) 

) i 

) 


On or about July 13, 1951, within the District of Columbia, Monte W. 
Durham, James E. Bishop, Clarence A. Sattervhite and Wilson B; Davis entered 


the dwelling of Catherine G. Hiss, with intent to steal property of another. 
SECOND COUNT: 


On or about July 13, 1951, within the District of Columbia, Monte W. 

- ; 

Durham, James E. Bishop, Clarence A. Satterwhite and Wilson B. Davis stole the 
property of Donald Hiss, of the value of about $221.00, consisting of the 


following: 

1 ring, of the value of $10.00 

2 pairs of cuff links, each pair of the value of 25.00 

3 pearl studs, each of the value of 50.00 

2 sport shirts, each of the value cf 2.00 
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1 suit of clothes, of the value of 
1 cagarette lighter, of the value of 


A TRUE BILL: 

/s/ Not Readable 
Foreman. 

/s/ Helen E. Froelke 


$5.00 

2.00 


(459) 


/s/ George Morris Fay _ 

Attorney of the United States in 
and for the District of Columbia 


IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA (429) 


United States of America 


Monte Durham 


Criminal No. 1164-51 


FILED 

MAR 1 - 1955 
HARRY M. HULL, Clerk 


DEFENDANT'S PRAYER FOR INSTRUCTION No. 3 
You are instructed that you should not concern yourself with the question 
of whether the defendant will be released or committed to jail or to a mental 
institution following this trial. If the defendant is acquitted by reason of 
insanity, the question of his commitment to a mental institution will be 
one for the Court to decide and this question should have nothing to do with 


your decision in this case. 


/s/ D avid A. Pine 
Judge 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA (492) 


UNITED STATES 


# 1-Monte W. Durham 


Criminal No. 1164-51 


Charge_ 


HB&L 


Defendant 


On this 1st day of March, 1955, came again the parties aforesaid, in 
manner as aforesaid, the same jury as aforesaid in this cause, the hearing 
of which was respited yesterday; whereupon, after hearing further of the 
evidence, the arguments of counsel and the charge of the Court the alternate 
jurors are excused; thereupon, the jury retires to consider their verdict, 
whereupon, the jury upon their oath say that the defendant is guilty as charged 
on Count One of the indictment and guilty of petit larceny on Count Two of 
the indictment; thereupon, each and every member of the jury is asked if that 
is his or her verdict and each and every member thereof says that the defendant 
is guilty as charged on Count One of the indictment and guilty of petit 
larceny on Count Two of the indictment. 
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The case is referred to the Probation Officer of the Court and 


(492) 


the defendant is committed to the District of Columbia Jail. 

By direction of 

David A. Pine 
Presiding Judge 
Criminal Court * Five 

Present: — 

United States Attorney HARRY M. HULL, Clerk 

By Arthur McLaughli n_ By /s/ Paxil A. Rcder 

Assistant United States Attorney Deputy Clerk 

D. L. Harrison 
Official Reporter 


Judgment and Commitment ( 7-52) 

UNITED. STATES DISTRICT COURT 
For the 

DISTRICT OF COLUMBIA 


Cr. Form No. 25 


FILED 

MAR 28 1955 


(493) 


United States of America 
v. 

Monte V. Durham 


j HARRY M. HULL, Clerk 

) 

) Criminal No. 1164-51 

) 

) 


On this 25th day of March, 1955 came the attorney for the government and 
the defendant appeared in person and 1 by counsel, Sidney S. Sachs, Esquire 

It Is Adjudged that the defendant has been convicted upon his plea 2 not 
guilty and a verdict of guilty of the offense of 

Housebreaking and Petit Larceny 

and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

It Is Adjudged that the defendant is guilty as charged and convicted. 

It Is Adjudged that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for a 
period of 4 

One (1) year to Four (4) years ! 

It Is Ordered that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

/s/ David A. Pine 

United States District Judge. 

The Court recommends commitment to: 6 Lewisburg, Pennsylvania 

Clerk. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


( 494 ) 


UNITED STATES 
vs. 

# 1 MONTE V. DURHAM 


FILED 

APR 6 - 1955 
HARRY M. HULL, Clerk 
Criminal No. 1164-51 


MEMORANDUM 

I have before me an oral motion to allow defendant to appeal without 
prepayment of costs and to enlarge him on bail pending appeal. He has made 
affidavit of inability to*-pay such costs, but has given no explanation as to 
how he expects to raise the money to pay the premium on a bail bond. 

An appeal in forma pauperis may not be taken if the trial judge certifies 
that it is not taken in good faith. 1 "Good faith" has been construed by the 
United States Court of Appeals for this Circuit to mean the existence of a 
"substantial question," or one which has merit and is not frivolous. 2 An 
appeal of this character is a privilege and not a right. 3 

So far as bail on appeal is concerned, the Federal Rules of Criminal 
Procedure prescribed by the Supreme Court provide that bail may be allowed 
pending appeal only if it appears that the case involves a substantial 
question which should be determined by the appellate court. 4 

The matter for decision, therefore, is whether a substantial question 
is involved. Briefly, the facts in this exceptional case are as follows: 

Defendant, who had a previous criminal record, was caught red-handed 
in the commission of the crime of housebreaking and larceny involved herein. 

It occurred on July 13, 1951, approximately two months after his release 
from prior custody. He was also charged with other offenses of housebreaking and 
larceny committed during that two-month period, but they were subsequently 
dismissed after he had been found guilty in the present case at his first 
trial, as hereinafter discussed. His accomplices in these offenses were 


1. 28 U.S.C. 1915. 

2. Wheeler v. Reid, 84 U.S. App. D.C. ISO. McMillan v. Taylor, 81 U.S. App. 
D.C. 249. 

3. Dorsey v. Gill, 80 U.S. App. D.C. 9, cert, denied, 325 U.S. 890. 

4. Rule 46, F.R.C.P. 


% 
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apprehended, and two of them likewise invoked insanity as a defense. (495) 

This type of defense was then coming more and more into vogue, but these 
accomplices were unsuccessful in that regard, and all were found guilty and 
sentenced to long terms of confinement. 

This defendant, however, was found to be incompetent to stand trial and 
was committed to Saint Elizabeth's Hospital, a hospital for the insane, from 
which he was discharged as competent to stand trial, in 1953. Thereafter, 
he was brought to trial and found guilty, notwithstanding his defense of 
insanity at the time of the offense. 

i 

Thereafter, defendant appealed at government expense, and his conviction 
was reversed by the United States Court of Appeals, and his case remanded for 
new trial. In its opinion, 6 the Court of Appeals held that the law thereto¬ 
fore in existence for determining criminal responsibility, where insanity is a 
defense, the so-called right-wrong, supplemented by irresistible impulse, 
test, was inadequate and that a broader one should be adopted. This broader 
test was spelled out in the opinion of the Court of Appeals, and the. change 
in the law was made to apply prospectively as to others and to this defendant 
on retrial. 

The Court of Appeals, shortly afterward, by an amendment to its opinion, 
added a footnote stating that "even where there has been a specific finding 
that the accused was competent to stand trial and to assist in his own defense, 
the Court would be well advised to invoke this Code provision [ D. C. Code 
24-301] so that the accused may be confined as long as 'the Public Safety 
and . . . [his} welfare' require. Barry v. White, 62 App. D.C. at 71." I 
assume that this suggestion refers to the case of a defendant who is found 
not guilty by reason of insanity, and it should be noted that this section of 
the Code provides that if "an accused person shall be acquitted by the Jury 
solely on the ground of insanity, the Court may certify the fact to the Federal 
Security Administrator, 5 6 who may order such person to be confined in the hospital 
for the insane." The public safety and welfare statement in the footnote is 
taken from Barry v. White, supra, which was an appeal from an order dismissing 
a petition for a writ of habeas corpus. There the defendant had been charged 
with first degree murder and was found not guilty by reason of insanity,(496) 
and the question presented was whether the Court below erred in finding long 

i 

afterwards that he had not recovered his sanity. There had been no previous finding 
on competency. The Court of Appeals sustained the lower court in its Judgment, 

5, Now, Secretary of the Department of Health, Education, and Welfare. 

6. Durham v. United States, U.S.App.D.C. , 214 F.2d £62. 
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and concluded its opinion with the statement that it was "satisfied (496) 
from a consideration of the record that the public safety and the welfare 
of the appellant will both be conserved by the retention of the appellant 
in the asylum for further observation and training." Of course, this pre¬ 
supposes a continuation of insanity, as I know of no provision of existing 
law permitting the retention of a sane person in a mental institution. 

After reversal, the instant case came on for trial before this Court 
and a jury, and on March 1, 1955, defendant was found guilty. The Court 
instructed the jury as prescribed by the Court of Appeals in its new test 
of insanity as a defense to a criminal charge, and added thereto for de¬ 
fendant 's protection certain qualifying clauses to carry out the intendment 
of the opinion. 

After conviction, there was no motion for a new trial, but on March 14, 
1955, fourteen days after conviction, the Court of Appeals handed down 
another opinion relating to insanity as a defense in a criminal case, and 
thereafter filed an amended opinion. 7 This opinion revised the pre-existing 
practice. It forbids the use by the government of testimony of psychiatrists 
who have treated defendant at a mental institution, where he has been 
confined after being charged with a criminal offense; but the amended opinion 
permits the use of such testimony where the question is whether defendant 
is coupetent to stand trial. The opinion further holds that a jury should 
not be informed that defendant has been found competent to stand trial in 
cases where there has been a prior finding of incompetency, applying the 
provisions of 18 U.S. Code 4244 to the subsequent hearing when it is claimed 
that competency has been restored. This would appear to result in leaving 
the jury without knowledge as to why defendant is being tried, when they 
learn, as would seem inevitable when the defense is insanity, that defendant 
was found incompetent shortly after the commission of the crime. The opinion 
also suggests that the trial judge should inform the jury that, if de¬ 
fendant is acquitted by reason of insanity, he will be presumed to be 
insane and may be confined in a hospital for the insane as long as the 
public safety and his welfare require. The Court points out that, (497) 

although this fact has no theoretical bearing on the jury's verdict, it 
may have a practical bearing. 

7 Taylor v. United States, _U.S.App.D.C._,#12034, March 14, 1955. 
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Defendant now asserts that this opinion handed down after the (497) 
trial and verdict in his case gives rise to a substantial question, but 
he does not rely on the admission in evidence of testimony by psychiatrists 
at Saint Elizabeth's Hospital, because, as I recall it, there was no 
psychiatrist called by the government who would now fall within the inter- 

i 

diction of this opinion* Nor does he claim error in the admission in 
evidence of the finding of competency, nor do I see how he properly could, 
because he offered it himself and it was part of his defense* He had pre¬ 
viously offered in evidence an earlier finding of incompetency in support 
of his defense of insanity at the time of the commission of the offense. 
Apparently he felt that the jury should know that he had been restored to 
competency since the earlier finding, as otherwise the Jury would be in 
the dark as to how he could properly be tried, with only a finding of in¬ 
competency before them. As stated, his defense was insanity at the time of 
the offense. If that had been established, it would have resulted in a 
verdict of not guilty by reason of insanity, and defendant would have been 
absolved from criminal responsibility and entitled to release from custody 
if then of sound mind. It would seem that, when the authorities at Saint 
Elizabeth's Hospital certify that a defendant is competent to stand trial, 
with the ever-present possibility of a straight not-guilty verdict en- 

t 

titling defendant to immediate release, they illicitly certify that his 
mental condition is such as to justify his release. Of course, they could 
change their opinion on this question, upon a verdict of not guilty by 
reason of insanity and in view of the presumption flowing therefrom; but 
this would appear to be the only basis for their continued detention of a 
defendant so situated, and they would be required to sustain their changed 
opinion in court if defendant sought his release by habeas corpus claiming 
to be of sound mind. 

Defendant relies mainly on the third point referred to in the opinion 
in the Taylor case, supra, and contends that a substantial question arises 
from it by reason of the fact that, though I told the jury that I would 
commit the defendant to a mental institution if he were found not guilty 
by reason of insanity, which instruction would almost appear to be pre¬ 
vision of the appellate court's later ruling, I added, if the institu- (498) 
tic® adhered to its last Opinion as to defendant's soundness of mind, he 
would be released very shortly. This latter is now objected to, apparently 
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on the ground that, though it is not frovned on by the Court of Ap- (498) 
peals, neither is it sanctioned by it. As a practical natter, to use that 
Court's language, if the Jury should be told that defendant would be com¬ 
mitted to a mental institution if found not guilty by reason of insanity, 
it is incomprehensible to me that it should not also see the other side of 
the coin and be told that he would be released very shortly if the institution 
adhered to its expressed opinion as to his mental condition. In my Judgment, 
if the Jury is entitled to know one fact, it is entitled to know the other. 

I see no Justification for giving the Jury a half truth. 

But I should add that I further told the jury, if their verdict was 
not guilty by reason of insanity, defendant would- remain at Saint Elizabeth's 
unless and until it was determined by the authorities of that hospital that 
he was of sound mind; and at the request of defendant, after the charge had 
been concluded, I still further told the jury that his release would depend 
upon his mental condition, or what the authorities found his mental condition 
to be, if he was returned to Saint Elizabeth's Hospital, and defense counsel 
stated that this was sufficient. 

For these reasons, I find no substantial question in the point principally 
urged for granting the motion, nor in the xxx other points briefly mentioned 
in argument, which do not xxxx merit discussion. Accordingly, I certify 
that the appeal is not taken in good faith, and deny the motion to allow 
defendant to proceed in forma pauperis and to enlarge him on bail pending 
appeal. For me to do otherwise, to my mind, would make a mockery of the 
criminal law and bring its administration into disrepute. 


/s/ David A, Pine 
Judge 


April 6, 1955 
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Monte W. Durham, appellant CIZ^Z 


v. 

United States of America, appellee 


PETITION FOR REHEARING IN BANC 

Comes now the appellee by its attorney, the United States 
Attorney, and moves this Court to permit a rehearing 
before the Court in home. 

In support thereof, the following is respectfully sub¬ 
mitted : 

(1) The Court has been granted by statute the power to 
order rehearing in banc “and the discretion for its exer¬ 
cise.” 28 U. S. C. § 46(c) (1952); D. C. Cir. Rule 26; 
Western Pac. R. Cory. v. Western Pac. R. Co., 345 U. S. 247, 
259 (1953); Stephens, Address, 20 D. C. B. A. J. 103, 107 
(1953). It is a “necessary and useful power” in cases 
“appropriate for consideration by the full court”. Id. at 
260, 252. 

(2) The procedural, factual sequence of events below un¬ 
folded as follows: 

“Mr. Sachs: I have one other point. Your Honor 
instructed the jury if they find the defendant guilty by 
reason of—not guilty by reason of insanity, he would 
be sent to Saint Elizabeths; and if they adhered to their 
most recent opinion he would soon be acquitted. 

“The Court: Released. 

“Mr. Sachs: I would like to ask—I am afraid the 
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jury may have gathered from that that Your Honor 
thinks that is what will happen. 

“The Court: Well, I do. 

“Mr. Sachs: Well, but that kind of defeats the pur¬ 
pose that I had in asking for the instruction that I 
originally asked for. Would Your Honor be willing to 
say that whether or not he is released by Saint Eliza¬ 
beths will depend on his mental condition at the time 
he gets there? 

“The Court: Any objection to that? 

“Mr. McLaughlin: No, I have no objection to that. 

“The Court: Very well. 

(In open court:) 

The Court: Members of the jury, counsel have 
asked me to add this further instruction in relation to 
what I said to you as to what would happen in case you 
found the defendant not guilty by reason of insanity. 

“I told you that I would make an order which would 
result in the defendant being committed to Saint Eliza¬ 
beth’s Hospital. I also told you that he would remain 
there unless and until it was determined by the authori¬ 
ties of the hospital that he was of sound mind; that if 
and when they so determine he was of sound mind he 
would be released. I also told you that if the author¬ 
ities adhered to their last opinion on this point he will 
be released very shortly. 

“Counsel have asked me to add and I do add and it 
is the law that his release will depend on his mental 
condition, or what the authorities find his mental con¬ 
dition to be, when he is received back at Saint Eliza¬ 
beths, if that should be your verdict. 

“Is that sufficient? 

“Mr. Sachs: Yes, sir. 

“The Court: When I say if that should be your 
verdict, I mean if your verdict should be not guilty by 
reason of insanity. 

“You may take the case.” 
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(3) In this case, certain evidence offered by the defense 
was alluded to by the court in its charge. The comment 
was in the spirit of the Taylor case, decided shortly there¬ 
after by this Court. The remarks, objected to for the first 
time on appeal, were the subject matter of a supplemental 
instruction granted at the request of defense counsel. The 
modification met with the approval of appellant at the trial. 

The evidence evoking the remarks and the manner in 
which they were modified are detailed in United States v. 
Durham, 130 F. Supp. 445, 448 (D. C. 1955); see also App. 
15, 41. This learned and detailed opinion was rendered 
after the Taylor case on which the District Court relied. 

As the language of the court, as modified, was not con¬ 
temporaneously objected to, a failure to comply with Fed¬ 
eral Criminal Rule 30 has plainly been made out. Compli¬ 
ance with this rule, this Court has held, is essential “in fair¬ 
ness to the court, the parties, and the administration of 
justice itself.” Villaroman v. United, States, 87 U. S. App. 
D. C. 240,184 F. 2d 261 (D. C. Cir. 1950). 

(4) It is suggested in the opinion of the Court (note 4), 
that this case can only be considered under Rule 52(b). 
F. R. Crim. P. However, such consideration would result 
necessarily in the complete subordination of the very im¬ 
portant policy considerations behind Rule 30. In this case 
not only was there a failure to object but an affirmative 
acquiescence in the instruction of the court by experienced 
trial counsel. Compare note 3 of the opinion of the Court. 
In effect, the opinion means that a defendant will have avail¬ 
able Rule 30 at the time of trial, will be able to enjoy the 
benefit of requested instructions—and after having re¬ 
ceived a satisfactory supplemental charge—will still have 
the right to complain of error and prejudice on an appeal 
on that exact issue. 

(5) The substantial portions of the charge objected to 
were well within the spirit of the decision of this Court in 
Taylor v. United States, — U. S. App. D. C. — (No. 12034, 
decided March 14,1955), which decision reads, in pertinent 
part, as follows (Slip opinion at p. 10): 
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“. . . we think that when an accused person has 
pleaded insanity, counsel may and the judge should 
inform the jury that if he is acquitted by reason of 
insanity he will be presumed to be insane and may be 
confined in a ‘hospital for the insane’ as long as ‘the 
public safety and . . . (his) welfare’require. Though 
this fact has no theoretical bearing on the jury’s verdict 
it may have a practical bearing.” [Emphasis added.] 

It would be difficult to assume error in view of the fact 
that the precise language of the Taylor case was not then 
available as a guide to the sentencing court. The jury was 
informed that a verdict of not guilty by reason of insanity 
would result in further treatment and some form of con¬ 
finement. This, we submit, clearly fulfilled that type of 
“practical bearing” to which the Court alluded in Taylor. 

(6) The District Court’s remarks did not violate 28 
IX. S. C. § 4244. The prohibition in that section admonishes 
the Court not to permit the jury to draw the inference that 
a verdict of not guilty by reason of insanity is not war¬ 
ranted because the defendant was found competent to stand 
trial. But the court’s comments in the instant case were 
concerned with a different problem entirely: the disposition 
to be made of the defendant after his confinement at the 
institution. An unfavorable inference in the context of the 
problem presented on appeal is not warranted. And the 
remarks, as indicated above, were justified by the record. 

For the foregoing reasons it is respectfully suggested 
that the Court’s discretion would most appropriately be 
exercised by the order of a rehearing in banc. 

(S.) Oliver Gasch, 

United States Attorney. 

(S.) Lewis Carroll, 
Assistant United States Attorney. 

It is hereby certified that the petition is presented in good 
faith and not for delay. 

(S.) Lewis Carroll, 
Assistant United States Attorney. 
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CERTIFICATE OP SERVICE 

I hereby certify that a copy of the foregoing Petition for 
Rehearing In Banc has been mailed to William E. Leahy, 
Esq., 821 15th St. N. W., Washington, D. C. and Milton M. 
Gottesman, Esq., Wyatt Building, Washington, D. C., Attor¬ 
neys for Appellant, this 13th day of April, 1956. 

(S.) Lewis Cabboll, 
Assistant United States Attorney. 
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